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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Marie Marsh was employed by Inghams Enterpr{$&3) Ltd (“Inghams”) from 13 July 1994
until 21 May 2004. Mrs Marsh worked as a telesalgsrator in Inghams call centre at its corporate
office then located in Auckland. In this role Mx#arsh took orders for chicken products from
retailers located throughout the South Island. &hes during her employment with Inghams she
was subject to workplace bullying and was left withoption but to resign from her employment.
Mrs Marsh says this resignation amounts to an tifipts constructive dismissal and/or an
unjustified action causing disadvantage. Mrs Maislo seeks redundancy compensation because
subsequent to her leaving Inghams the Auckland®ffias closed resulting in redundancies among
the telemarketing staffinghams says Mrs Marsh was treated fairly andomtsly throughout her
employment and her resignation was voluntary.

[2] To determine this employment relationship pewblthe Authority must consider whether
events before Mrs Marsh’s resignation breacheddiras of her employment agreement to such a
serious and reasonably foreseeatktent that her resignation should properly be iclemed a
dismissal.

Did MrsMarsh resign or was she dismissed?

[3] Mrs Marsh tendered her resignation from Inghdmdetter dated 17 May 2004. The letter
concludes:

“Regrettably given my long association as an emjglayi¢h Inghams | advise | am serving notice of tieiting
my employment with the Company in accordance wathtiact conditions and further advise | will be guing a
claim via the Employment Court for the failure bamagement to address the continual instances ofiatiom

and stress causing what can only be considerehtoper constructive dismissal.”



2

[4] Mrs Marsh says the following are the instanckelBumiliation and stress referred to:

() derisory and disrespectful treatment by telesalupervisor Jackie Knott:
* in December 1998 Ms Knott called Mrs Marsh a “flais friend” in front of
other staff;
* Ms Knott frequently yelled at Mrs Marsh across thkesales room and held up
her hand indicating “speak to the hand”; and

* Mrs Marsh had been told by co-workers Ms Knott madkind remarks behind
her back when Mrs Marsh received a car as a biytpdasent.

(i) changes in work method:
» the appointment of a full-time sales rep for theutBolsland in mid-2000
increased Mrs Marsh’s workload; and
» changes to sales and delivery patterns followimgagpointment of the full-time
sales rep impacted adversely on Mrs Marsh’s alihyerform her job.

(iv) unfair treatment:
* in early 2004 Natasha Taylor, who succeeded Ms Kinathe role of telesales
supervisor, unreasonably declined a leave apphicatiade by Mrs March;

(v) unfounded accusations of attending work unlderimfluence of alcohol:

* on 18 December 2000 Ms Knott accused Mrs Marsh ehd under the
influence of alcohol while at work and required herattend the company
doctor;

* Inghams failed to implement Mrs Marsh’s requestl8nDecember 2000 that a
formal grievance procedure be put in place to dethl the bad feeling between
Mrs Marsh and Ms Knott;

* on 24 December 2001 Ms Knott again accused Mrs IMafdeing under the
influence of alcohol at work;

* on 3 January 2002 Ms Knott wrote to Mrs Marsh sgtbut concerns regarding
her being under the influence of alcohol at world a

* during the work 2003 Christmas function Mrs Marsdisvgiven a breathalyzer.

(vi) unjustified criticism of work performance:
e in March 2004 James Armitage, sales administraipoke with Mrs Marsh
about her work performance; and
* on 14 March 2004 Mr Armitage meet with Mrs Marslgaeling her work
performance and issued her with a document entileitten warning”.

[5] Mrs Marsh told me she did not raise her consexbout Ms Knott's treatment of her directly
with Ms Knott or with anyone in management at Ingka

[6] With regard to the changes in work method cdusg the appointment of the full time sales
representative, Mrs Marsh said she and her theergigpr, Ms Taylor, satisfactorily worked out a
schedule to deal with the changes. Mrs Marsh slagddid not raise any concerns with Ms Taylor
or other management about the impact on her wadldodsequently.

[7] Mrs Marsh said she did not raise any conceritb laghams about the declining of her leave
application in early 2004.

[8] With regard to the accusations of attending kvander the influence of alcohol, at the
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meeting on 18 December Mrs Marsh’s husband RogeasiMeaised implementing the personal
grievance procedure to deal with what he descrdasethe bad feeling between Mrs Marsh and Ms
Knott. Mark Dodd, finance manager, attended thetmg with Mr and Mrs Marsh and Ms Knott
on 18 December 2000. He recalled Mr Marsh saymgvished to raised a personal grievance on
Mrs Marsh’s behalf but that he did not hear furtfrem Mrs or Mr Marsh regarding the matter.
Mrs Marsh confirmed she did not raise the mattairagith Inghams.

[9] There was no impediment to Mrs Marsh pursuingeasonal grievance in relation to Ms
Knott's accusation that she had attended work utidemfluence of alcohol if she so wished. She
did not do so and the responsibility did not lighwinghams to pursue her personal grievance.

[10] Mrs Marsh did not raise any concern with Ingt&about the letter of 3 January 2002.

[11] Mrs Marsh was given the breathalyzer at the @nyear work function during an exchange of
gifts among co-workers known as a Secret SaMes Marsh said the Secret Santa was organised
by the employees. She said it was very embarmqs$sineceive a breathalyzer in this way but did
not raise any concerns with Inghams about the matte

[12] Mrs Marsh did not raise any concerns aboutAvinitage raising performance concerns with
her in March 2004 or the manner in which he ratbede concerns.

[13] Mr Armitage told me he did not intend the megton 14 May 2004 to be a disciplinary
meeting and that was the reason he did not ask\Mdrsh to bring a representative with her or tell
her the detail of the customer complaint which peaimpted the meeting. He said he had already
spoken with Mrs Marsh informally twice regardingr hgerformance and that when a customer
complaint came in he wanted to write a letter tcs Narsh to emphasis the seriousness of the
matter with her.

[14] Mr Armitage drafted a letter addressed to Wtarsh and called the meeting to present that
letter and go through it with her. The letter widled “written warning” and the final paragraph
states:

We need your customer service, and by this | mganr phone manner, accuracy of order taking, pudiss,
attitude and a willingness to “go the extra mile”Help customers, to improve immediately. Failirelo so,
may result in your employment with Inghams Entesgsibeing terminated.”

[15] The letter put Mrs Marsh on notice that if hpgrformance did not improve there could be
disciplinary consequences up to and including dssali The contents of the letter were
communicated to her during the meeting; Mr Armitagéd her he had concerns about her
performance, presented her with the letter, and Wenugh it which sets out his concerns and the
possible disciplinary outcomes. For these readofiad the meeting of 14 May 2004 was

disciplinary in nature.

[16] Mrs Marsh’s concerns about the manner in whighwarning was presented and the nature of
the warning are well founded; without fair notidetloe meeting and its purpose Mrs Marsh did not
have an opportunity to have a representative ptesdo seek advice, she was not told the detail of
the customer complaint and so could not respondshadvas not given an opportunity to comment.
The decision to issue Mrs Marsh a written warniragswnjustified given the meeting was clearly
disciplinary in nature, was constituted in breadhttee express provisions of the employment
agreement to allow a representative to be presehtvits Marsh was not given an opportunity to
comment on the complaint.

[17] Mrs Marsh said she was very upset by the mgetvent home that evening and decided to
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tender her resignation the following day, which dite Mrs Marsh worked out her notice period.
Deter mination

[18] A claim of constructive dismissal requires tti@imant to establish they had no option but to
resign as a consequence of breaches of their emplity agreement so serious that it was
reasonably foreseeable they would resign. Mrs Marslaim of workplace bullying concerns
discrete incidents ranging over a considerable shgears. As | have recorded above Mrs Marsh
did not raise or pursue her concerns with Inghapasiaher treatment until after her resignation. In
deciding not to raise the issues Mrs Marsh demegtidms the opportunity to address her concerns.
| am not satisfied on the evidence received thatli@haviour described amounts to a pattern of
conduct over time conceived with the view to giviMigs Marsh no option but to resign. Further no
tangible link has been established between thea@nts complained of and the warning on 14 May
which immediately proceeded Mrs Marsh'’s decisiometsign. The issuing of a written warning in
the circumstances described did not show Inghachsali intend to be bound by the employment
agreement. That Mrs Marsh worked out her noticgodeindicates she did not hold this view
either. For these reasons | find Mrs Marsh wascoastructively dismissed.

[19] The written warning was issued to Mrs Marshbreach of the employment agreement and
duty owed to Mrs Marsh to constitute a disciplinamgeting fairly, in accordance with accepted
standards of procedural fairness. Mrs Marsh weasdretised by this meeting and she was
disadvantaged her in her employment. In relatothe 14 May 2004 meeting and issuing of a
written warning Mrs Marsh has established a peldsgnavance for unjustified action causing

disadvantage.

Remedies

[20] For the reasons set out above | do not adgeptMarsh was constructively dismissed. It is
not necessary to consider the remedies Mrs Marslsdzght in relation to the claim of constructive
dismissal, including the claim for redundancy congadion.

[21] Having established a personal grievance foustified action causing disadvantage Mrs
Marsh is entitled to a consideration of remedieseiation to that personal grievance. Mrs Marsh
has sought compensation for hurt and humiliationsed as a consequence of her unjustified
warning. She gave evidence that she was upsdiebyneeting and felt she had not option but to
resign.

[22] Mrs Marsh is entitled to an award to compeashaer for the hurt feelings suffered as a
consequence of the warning and | set that amouB2GA0 pursuant to section 123(c)(i) of the Act.

Costs
[23] Costs are reserved. If the parties wish tlwthArity to determine this issue they should file

and exchange written memoranda within 21 days eftte of this determination with a further 14
days for and replies to be filed and exchanged.

Marija Urlich
Member of Employment Relations Authority



