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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Rachel Manawatu says that she was unjustifiablymdsed from her
employment with Te Tai O Marokura Charitable Tr(itee Trust) on 27 March 2009
where she had worked for 17 years and further 8@tsthe process resulting in the
termination of her employment was undertaken imagdurally unfair manner and
that this amounts to a personal grievance thaehgsloyment or conditions thereof
were affected to her disadvantage under s.103(bj(thhe Employment Relations Act
2000.

[2] The Trust is a registered charitable trust. Ite i to provide health and
social services for whanau in the Rohe coveredbyltust. Services are provided in
accordance with contracts with various funders sagtthe District Health Board,
Department of Child Youth and Families Service, iliry of Health and in

accordance with kaupapa of the Trust.
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[3] Riria Allen, the Tumuaki or Chief Executive of theust gave evidence that
Ms Manawatu’s role was that of a budget adviserls Nanawatu gave evidence that
she saw her role as wider than simply a budgetsadand that it included an assistant

social work role and business planning. | shallmreto this matter at a later stage.

[4] Ms Manawatu seeks a determination that she wasstifigbly dismissed
and/or unjustifiably disadvantaged and reimbursdmétost income from 27 March
2009, compensation in the sum of $20,000 and costs.

[5] The Trust does not accept that Ms Manawatu wasstifigbly dismissed or

disadvantaged. It says that Ms Manawatu was onmipl@yed by the Trust since
1999. The Trust says that Ms Manawatu was absemt work without explanation

or authorisation from lunchtime on 23 March 2009 &operiod in excess of three
days. The Trust says that during that period Meidaatu did not advise she would
be absent from work and did not seek authorisatiobe absent or work from a
different location. It deemed on that basis shé &bandoned her employment in

reliance on its abandonment policy.

[6] On 27 March 2009 a letter was placed in Ms Manawdaiterbox advising
that she was deemed to have abandoned her emplowmérthat her employment
was at an end as at 12 noon Friday 27 March 2008e Trust does not accept
therefore that it dismissed Ms Manawatu or thatwgae disadvantaged.

[7] The Authority regrets the delay in issuing thisedetination. The file and
importantly the Authority’s notes of the evidentéeard at the investigation meeting
were unable to be accessed from the building imB&ike Street, Christchurch until
quite recently. | thank the parties for their patie and understanding and sincerely

regret any inconvenience the delay may have caused.
Thelssues
[8] The Authority is required to determine the follogiissues in this case:

. Is the Authority the right forum to resolve this @oyment
relationship problem?

. When did the employment relationship commence betwe

Ms Manawatu and the Trust?
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. Was Ms Manawatu bound by the abandonment policy?

. Was the Trust entitled to conclude under that palhat Ms Manawatu

had abandoned her employment?

. If the Trust was not entitled to conclude that MsarMwatu had
abandoned her employment, was Ms Manawatu dismissedor
disadvantaged — test in s.103A Employment Relatkai20007?

. If Ms Manawatu was dismissed then was such disinisgastified?

. If the dismissal was unjustified then what remedge$ls Manawatu

entitled to and is there issues of contribution amtigation?
I sthe Authority the right forum to resolve this employment relationship problem?

[9] Ms Manawatu was party to an individual employmegreament (the

agreement) with the Trust dated 1 September 200He agreement contained an
alternative process for resolving personal grieeanc Briefly summarised, if the
matter was not resolved in discussion with the 8eranager then there was a
referral to a grievance committee consisting of autkatua and Governance and
Management representative of the Trust. The enpiaghe process was on settling

the grievance rapidly and close to the point afiori

[10] The Employment Relations Act 2000 provides in s.tti#} personal grievance
provisions are the only way to challenge a disnhissa

[11] The Authority discussed this matter with counsel taé start of the
investigation meeting. Counsel and the partiesewsappy for the Authority to

investigate and determine the matter.
[12] The answer to this question therefore is yes.

When did the employment relationship commence between Ms Manawatu and The
Trust?

[13] This matter was of some importance for Ms Manawatls Manawatu said
she had been employed by the Trust for 17 years AlMn says that Ms Manawatu’s
employment commenced in February 1999.
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[14] The Authority must rely on the best evidence befdreregarding the
commencement date of employment. It cannot specwabout important matters
such as when the parties entered into a legallgitignemployment relationship.

[15] The only documentary evidence before the Authoridp the date
Ms Manawatu commenced employment with the Trusthist recorded on her
confidential employee sheet, hand-written and tyfoecthat, of 2 February 1999. |
have considered whether there was anything to stigevious service before that
date being carried over or taken into account.rd@feno evidence of that. There was
evidence that the date of 2 February was used as@inersary date for calculating
holiday pay entitlements — the undated letter $emwh Ms Allen to Ms Manawatu
after she was deemed to have abandoned her emplioyegarding calculation of
holiday pay.

[16] | accept Mr Knowsley’'s submission as sensible MatManawatu could not
have been employed by the Trust before it was ksiti@ol in 1999 and then later
incorporated in 2000.

[17] There is, | accept, a possibility that Ms Manawaas employed before that
date by a different entity and that she considénedTrust and the other entities to be
one. | am not satisfied from the evidence thought was the case. | accept
Mr Davidson’s submission that, whilst important Ms Manawatu the date of
commencement of employment is not particularly malteto the matters the

Authority is required to determine.

[18] The answer to this question is that Ms Manawatuipleyment commenced
with the Trust on 2 February 1999.

Was Ms Manawatu bound by the abandonment policy?

[19] Ms Manawatu's employment agreement did not contin abandonment
clause. Clause 3.3 of the agreement providedMisalanawatu would, during the
continuance of her employment, comply with all reble directions given by the
Trust and with all the rules and regulations la@vd by the Trust concerning its

employees.

[20] It was common grounds that whilst a number of hunegiource policies were

referred to in the employment agreement itself atthched to it as various
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appendices, the policy about abandonment of emmaymas not. The evidence
supports that in addition to clause 3.3 Ms Manayaten first employed, was asked
to confirm that she agreed to adhere to the pgliaie procedural manual — employee

fact sheet and the documents suggest that shedid.a

[21] Ms Manawatu said that she was aware of the policglmlmndonment and that
there had been larief overview of that policy at a two day meetimigere Ms Allen

ran through the different policies of The Trud¥ls Allen’s evidence was that there
was regular review of the policies and procedurghk all the staff at the Trust and |
accept her evidence about this is more likely. Thast placed importance on

adherence to its policies and procedures as pé#neajuality management system.

[22] | find that Ms Manawatu was expected as part ofteens and conditions of
employment to adhere to policies and proceduresrales laid down by the Trust
from time to time. These were drawn to her attentnd her evidence is that she
knew there was a policy on abandonment, althoughstee did not recall the details
as to the exact number of days that an employeetavae absent before any such
policy would take effect. In any event Ms Manawataid during her period of

absence the abandonment policy simply did not ér@ehead.

[23] Mr Davidson also referred the Authority to the Eoyphent Court judgment

of Lwin v. A Honest Internationg2003] 1 ERNZ 387 in which it was held by Judge
Travis that the absence of an expressed term digrewent a term being implied, as
necessary to give business efficacy to a contirathat particular case if an employee

abandoned their employment the contract would la& &nd.

[24] The answer to this question is that Ms Manawatieedjyrto adhere to the
policies of the Trust in her employment agreemesd this included the

abandonment of employment policy.
[25] The policy provided:

Policy

Where the employee is absent from work for a coatia period
exceeding three days without the prior consentdiifioation to the
employer, or without good cause, he/she shall bamdel to have
terminated his/her employment.

Unauthorised absence from the workplace is conedleserious
misconduct.



Procedure

Where an employee is deemed to have terminatdehesmployment
under the policy, the Service Manager shall adtise employee in
writing within 24 hours of the employee’s employtrteing deemed
terminated.

A copy of the employee’s notice of terminationoidbé held on the
staff members personal file.

Was the Trust entitled to conclude under that policy that Ms Manawatu had
abandoned her employment?

What happened during the week 23-27 March 2009?

[26] The employees at the Trust are associated withlab&l Marae and well

known to each other with many being directly redate

[27] Ms Allen was, prior to 23 March 2009, concernedwbMs Manawatu’s

performance at the Trust and what she saw as hdmuoed failure to meet the
obligations of her job. In particular she was @med that timesheets, activity
reports and monthly reports were not being filledt oan a timely manner.

Ms Manawatu confirmed in her evidence that she st problems in the past about
time keeping and was quite relaxed about recorgikge Her evidence supported an
inconsistent approach by her to paperwork. She thait if she was told to complete

the paperwork she would do so for a period and shen again.

[28] Ms Allen advised all staff at a staff meeting onM&rch 2009 that there was
going to be an audit by external funders and sheldvoeed to go through all staff
files to make sure that they were up to standaddithat there would be a review with

respect to monthly reports and time sheets.

[29] Later that same day Ms Allen asked to review Ms &featu’s files. She was
advised that they were messy but that they wouldeldy for inspection on Thursday
19 March 2009. At the meeting on Thursday 19 M&8A9 Ms Manawatu advised
Ms Allen that she had not completed the files batula do so by the end of the week.
Another meeting was therefore scheduled for Mon@8yMarch 2009 at 1pm.
Ms Allen offered throughout this period assistatc®ls Manawatu to get the files in

order but such offer was not taken up.



7

[30] On 23 March 2009 Ms Manawatu attended an early mgrmeeting at the

local school between 8.30am and 9.30am to discesdi@ol fight between her niece
Grace and Ms Allen’s niece. Ms Manawatu believetha end of the meeting that
the incident between the two girls had been resblv@he returned to the workplace
but then left again at about midday to have lundth \er sister in law, Moana
Manawatu, who is Grace’s mother. Ms Manawatu whgsad at that stage by her
sister in law that the matter involving the youngople had not been resolved.
Ms Manawatu’s evidence was that she felt the diffies were a continuation of the

tension between the two families.

[31] A further meeting was arranged with the school1@:30pm that day. It was
agreed, after discussion, that while some safetgsomes were put in place at the

school Grace would stay at home until 26 March 2009

[32] Ms Manawatu spent part of the week looking aftemd@rand she said she also
did some other work. When that work was set outatail in the written statement of
evidence Ms Allen said it was not work that she lddwvave, had she known about,

authorised Ms Manawatu to perform.

Did Ms Manawatu make any contact with the offiaerfrlpm on 23 March until her
return to work at or about 8.30am on Monday 30 Mérc

[33] Ms Manawatu did not make any contact with anyooenfthe Trust during the
period she was away to advise the reason for hexnale, seek authorisation to be
away, and to explain where she was and what shelaag.

[34] Ms Manawatu said that she had stayed away in dasimiatter previously and
nothing had happened. Ms Allen accepted in hedexde before the Authority that
there had been occasions when Ms Manawatu hadcoetnsup to work. That would
not have been consistent with the policy attacleed/s Manawatu's employment
agreement for staff safety and reporting. Theqgyalequired staff to report each day
at the marae office in the morning between 8am Hyan and to complete activity
sheets and then at the end of the day staff weparssl to report back between 4pm
and 6pm to the duty manager and sign off. Thecpdb directed to safety at the
Trust. Staff are often required to work in placesside of the marae and sometimes
this can include working in client's homes. Ilréxognised as important that the Trust

know the whereabouts of staff.
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[35] Ms Allen said that these occasions when Ms Manawatlinot shown up for
work were not like the absence from 23 May 200%e Said that she knew where
Ms Manawatu was on the other occasions from otkeff sr because she heard
directly from her. The difference she said on thégasion was that there was no

contact at all.

[36] Whilst Ms Manawatu’s written brief of evidence neadeference to her
having, during the week she was absent from thieepffegular contact with other
staff in the office, her evidence at the Authostyhvestigation meeting was that she
did not contact anyone at the office, or leave asage to advise of her whereabouts.
| am not satisfied that the evidence supports asasbte in her written statement that
she advised a number of the trustees and otherogegd of her decision to withdraw

from working in the office.

[37] | find any contact with other employees in the $p@bse knit community of
Kaikoura was unplanned and did not involve disarssibout her absence from the
office. Ms Manawatu for example gave evidence #iegt saw Taikorekore Stirling,
an environmental health worker at the Trust at aygr meeting. There was also
evidence about a meal outside of normal workingri@t which other employees

were present. Ms Manawatu accepted her absenceotasopic of conversation.

[38] | do not find that Ms Manawatu made any contachwite office during the

week from on or about midday 23 March to middayVeatch.
What steps did Ms Allen take to contact Ms Mana®atu

[39] When Ms Manawatu did not attend the pre-arrangeetinge at 1pm on

23 March 2009 Ms Allen asked Martin (Ned Manawathg finance manager of the
Trust, Colleen Lee the social worker at the Trist Stirling and Lisa Kahu who was
primarily at that time involved in a health pronuoti role at the Trust whether
Ms Manawatu had left a message that she was ngnneg, or if they knew where
she was. No one had heard from Ms Manawatu.

[40] On Tuesday 24 March Ms Allen checked the answenmplionmessages and
then tried to contact Ms Manawatu on different gg¢lone numbers and her home
number as listed in her personnel file. In respéthe cell phone numbers attempted
there was no answer, and the home number had andiscted signal. Ms Allen
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again enquired of staff if they knew Ms Manawatwkereabouts but no-one had

heard from her, or knew where she was.

[41] On Wednesday 25 March Ms Allen again made inquofestaff and checked
for any messages. She drove to Ms Manawatu’s handdnocked on the front door
but no one answered. Ms Allen said in her evidahe¢ at that time she thought

Ms Manawatu was avoiding meeting with her.

[42] On 26 March Ms Manawatu failed to turn up to workdahere were no
messages. Ms Allen again questioned staff if #regw of her whereabouts and they
confirmed they did not. Ms Allen tried a 021 cplone number and also a 025

number that was listed on the wall. There wasnswar.

[43] On Friday 27 March 2009 Ms Allen again asked siathey knew where
Ms Manawatu was. She obtained some legal advicause she said she didn’t know
what to do. At about 3.40pm in the afternoon MsleAl went around to
Ms Manawatu’s house and knocked on the door. At®re was no answer so she
left the following letter in the mail box:

Friday 27 March 2009
Tena Koe Rachel,

I note you were to attend a meeting with me at pmMonday

23 March 2009 to review your files, case notes aodk/time sheets.
You were in the office on Monday morning, youtledt office before
lunch stating you were going to lunch, you failedréturn to work

and so did not attend the agreed 1pm meeting. héea been absent
since then and have not contacted me or the officadvise the

reason for your absence. | have tried contactiog yn your cell

phone to no avail, and landline (which is returniagdisconnected
signal).

In the circumstances you are deemed to have abaudgour
employment. Your employment is therefore at anasndt 12 noon
Friday 27 March 2009. Your final pay and any halidpay owing
will be paid as soon as possible.

Heoi ano, na

Riria Allen

[44] On Monday 30 March 2009 Ms Manawatu turned up asilust the office of
the Trust between 8.30am and 9am. Ms Allen askesppéak to Ms Manawatu in her
office and questioned her as to whether she reddive letter left in her mail box.

Ms Manawatu confirmed that she had not seen therleind asked if Ms Allen
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wanted her to go and get it. Ms Allen said that sbuld print off another copy and
duly did so.

[45] Ms Manawatu asked if it was to do with the familpation and Ms Allen said
no. Ms Manawatu questioned whether she was beedjand Ms Allen advised she
was not. It is likely that Ms Manawatu was encgeato take some advice and she
was told she was no longer required at the Trudtedfectively sent away from the
office.

[46] Ms Manawatu said that she left the office in dis$te She was subsequently
provided with a package containing her personact$f a reference dated 2 April

2009 and a calculation of her final pay includiragidhay pay.
Letter 16 April 2009

[47] Ms Manawatu wrote to Ms Allen by letter dated 16iRR009. The letter was
just over three pages long and set out the dethidsit the meeting at the school and
also what she described as the fall out from theaRga Hui held earlier in the month
of March 2009. Ms Manawatu set out that she cemel the fall out from that had
led to increased tensions and some verbal assaolls aggressive non verbal
behaviour that she felt was targeted at herselivélmmhau members. She said that her
way of coping with the tensions that she believeatenit increasingly unsafe for
herself and her whanau was to withdraw and workyafn@m the marae for a time
until emotions had calmed down and the intimidatiactics she felt were aimed at

her had stopped.

[48] Ms Manawatu also set out that withdrawing in thenmer was not an isolated
incident and that she felt targeted by the respaodeer absence. She stated that
withdrawing seemed to her to be the best coursitdn and when whanau needed
assistance within the home she took that oppogtumits Manawatu did acknowledge
in the letter that she should have raised herrfgelbfun-safeness with Ms Allen as
the CEO directlybut felt that would have been difficult with th&sues between the

families.

[49] Ms Manawatu suggested in her letter a Hui to ali@wthe right of response,
stating that her years of service deserved sonpecesand acknowledgement. She
suggested a hohourongo process and mediation mesdirshe could achieve some

closure about that matter.
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[50] Ms Allen responded to the letter and also someigsi@bout the calculation of
holiday pay in an undated letter following recepptMs Manawatu’s letter. She said
in her letter that the Trust did not agree to MaBlaatu’s analysis of the situation
and did not agree that Ms Manawatu had any grofordsot being at work or that her
place of work was unsafe. She set out that Ms Mahafailed to raise those matters
with her or any member of the board and failedeteksor obtain approved leave. She
concluded the letter by stating that there was omtpin meeting with her and

mediating the situation and declined to do so.

[51] A statement of problem was then lodged with the Bympent Relations
Authority in December 2009 and it was only afteg thuthority directed mediation
that the parties attended a meeting. The matterunable to be resolved.

Conclusion

[52] The Trust concluded that Ms Manawatu was deemdthtve abandoned her

employment. Under the policy the Trust had todtesBed about certain matters.

[53] The first is that Ms Manawatu was absent from wianka period exceeding

three days. | am satisfied in this case that Madwatu was.

[54] The second is that the period of absence had witheut the prior consent or
notification to the Trust. | am satisfied that Manawatu was absent from work
without the prior consent or notification to her@oyer. That could be safely relied
on by the Trust.

[55] The third is that such period of absence be witlgndd cause. The Trust
could not, in circumstances where no-one knew wiseManawatu was, or the
reason for her absence, be satisfied about thistematithout first giving

Ms Manawatu the opportunity to explain why she \aagy before taking further

action.

[56] There was consideration as to similar wording imbandonment clause in the
Authority determination oBrown v. Five Star Pork (NZ) LtAA216/08, Member
Robin Arthur. In that case there was analysishefihteractions that had taken place
to determine whether the actions taken by the eyepl establish whether there was
no good cause was sufficient. It was held thatuwmenswered telephone call, asking
another employee with whom the applicant got adiftvork if he knew of the reason
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for the absence and checking for messages fellt ssfom more careful inquiry
required. Mr Arthur concluded that a fair and mesble employer would have told
the applicant in that case that it appeared he imaye terminated his own

employment and given him the opportunity to explaéfore taking further action.

[57] Support for that being a necessary step is fourldarEmployment Court case
referred to earlier dfwin. In that case the defendant employer wrote tethployee
advising that if she failed to respond in writingfdre a certain date with an
explanation of her intentions, it would assume wighed to abandon her position of
employment. In that case the Court held that teas not enough evidence upon
which a reasonable employer could have concludeaitiie employee had abandoned
her employment but that the step in writing to ¢éneployee was a very proper one to
clarify the position. Judge Travis referred to #mployer in that case being cautious
in drawing the inference that the employee had étaed her employment. The
difficulty however was that the letter had not beent to the correct address and the

employee was found to have been unjustifiably dssel.

[58] Any such action by an employer also has to be asdemgainst the good faith
obligations in s.4 of the Employment Relations 2800. Section 4.1 (1A) provides:

The duty of good faith in subsection (1) —

@) is wider in scope than the implied mutual obligai®f trust
and confidence; and

(b) requires the parties to an employment relationstopbe
active and constructive in establishing and mamtag a
productive employment relationship in which thetiesrare,
among other things, responsive and communicative; a

(© without limiting paragraph (b), requires an employeho is
proposing to make a decision that will, or is likéb, have an
adverse effect on the continuation of employment air
more of his or her employees to provide to the eymas
affected —

0] access to information, relevant to the continuatdn
the employees’ employment, about the decision; and

(i) an opportunity to comment on the information to
their employer before the decision is made.

[59] Ms Allen in this case took a number of steps tcerafit to contact

Ms Manawatu by telephoning cell phone and landlmenbers, making regular
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inquiries of other staff about her whereaboutsckimg to see whether any messages
were left, attending at Ms Manawatu’'s home and theally delivering a letter
advising that she was deemed to have abandonedni@oyment and that it was

therefore at an end from 12 noon Friday 27 Mardbo20

[60] Ms Allen did not attempt to clarify with Ms Manawatvhether there was
good cause for her to be away. There was no esgdenthis case that Ms Manawatu
intended to finally end her employment. Her evimkens that she had left her
computer on when she had left the office for lumch23 March and she had not

removed any personal effects.

[61] | agree with Mr Davidson’s submissions that a &md reasonable employer
could have discharged its obligations in termsrof good cause by leaving a note or
letter at Ms Manawatu’s home advising her thatéheas a risk that she could be
deemed to have abandoned (terminated) her empldyraed giving her an

opportunity to explain her absence from the office.

[62] Ms Allen instead moved directly to a decision tht Manawatu was deemed
to have abandoned her employment from midday 27cM&009. There was an
opportunity for an explanation for the absence & diven when Ms Manawatu
returned to work on Monday 30 March 2009. Ms Maa@mwwas not allowed to
discuss the matter further. There was then a durtipportunity after the 16 April
2009 letter which provided for the first time theasons for Ms Manawatu’s absence
and for not contacting the office. Ms Manawatu gagied a hohourongo or

mediation at a later date but such opportunity matsaken up by the Trust.

[63] Whilst the facts leading to the decision that Mardwatu was deemed to
have abandoned her employment were not complere there many issues that |
heard evidence about regarding her absence. Nahese had been discussed prior
to Ms Manawatu having been deemed to have abandwreemployment. It would
be fair to say from the evidence that Ms Allen &fslManawatu had quite different
views about most of these issues ranging from topes of Ms Manawatu’s role,
views on the impact of what had happened at theaRgen hui in March and whether
Ms Manawatu had had absences similar to this or@@nous occasions without any

sort of consequence.
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[64] Ms Allen was understandably upset about the failbyeMs Manawatu to
advise about her absence from the office. Objelstivassessed though if
Ms Manawatu had been allowed to provide an explamahen | am not satisfied it
was inevitable that Ms Allen would have concludesl Manawatu had abandoned her
employment. Instead Ms Manawatu may well haveinaetl her employment with a

disciplinary outcome such as a warning.

[65] Ms Manawatu had been an employee for a long tinteeaflrust. Although
there were clearly some issues of concern for MenAtegarding her performance
about file maintenance, time records and activityets, she had never received any
previous formal disciplinary outcomes. She haadbtirer occasions, although | accept
it is unlikely to the same extent, not attendedvatk in accordance with the clear
policies of sign in and out. There also seemedescomfusion from Ms Manawatu as
to the exact boundaries of her roles and | do noé¢ whilst there is a service
description for budget advice services (document M9 Manawatu’s position
description had not been updated in a particutarigly manner.

[66] There had been some serious family issues arisitgjde of work and some
tensions as a result. The Runanga meeting heldeohakahanga Marae on 15 March
2009 had been difficult. Ms Allen’s brother hadebevoted out as Chairperson and
Ms Manawatu’s brother took over as interim Chaispar The meeting passed a vote
of confidence in Mark Solomon. He is a first cousf Ms Manawatu’s and she was
amongst a group who supported him. Although thkcies and procedures quite
properly cautioned bringing these matters intovilbekplace, it could not be ruled out
that they had had some impact on Ms Manawatu andeedings of safety in the
workplace whether or not evident to other staff.s i theFive Star Porkcase
however there was no opportunity for Ms Allen tonsidler all these matters and
whether they amounted to good cause for Ms Manaweitng away. Ms Allan did
not turn her mind to an outcome other than Ms Matavhaving terminated her own
employment by her actions during the week of 23d1&2009 because there was no

process to enable that to occur.

[67] It was common ground that had Ms Manawatu advisexd Alen that she
needed to take time off to look after her niecentMs Allen would in all probability

have granted that on the basis that she take aleaya for that purpose.
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[68] In conclusion without offering Ms Manawatu an ogpnity to explain her
absence so that the Trust could determine whetheotahere was not good cause for
it, the Trust was not entitled under its abandontrpeticy and the good faith statutory
requirements to simply deem that Ms Manawatu hachiteated her employment.
That it did in this particular case, without giviMds Manawatu that opportunity | find

amounts to a dismissal.
Wasthedismissal unjustified?

[69] The Trust at the time of deeming Ms Manawatu toeh#&rminated her

employment did not establish if the absence wabkowit good cause. In fact at the
time that the letter was left in Ms Manawatu’'sdeltiox on 27 March 2009 the Trust
had no knowledge at all of any of the reasons lokhie absence. | do not find in

those circumstances the Trust is able to justiéydismissal.

[70] | find that Ms Manawatu has a personal grievaneg shhe was unjustifiably
dismissed from her employment and she is entittedemedies. The grievance of
unjustified disadvantage does not need to be seham@onsidered as it arises out of

the same facts.
Remedies
Lost wages

[71] Lost wages are claimed in an estimated amount 8f288.99. The evidence
from Ms Manawatu is that she could not obtain alkéve employment undertaking
the same work that she had in Kaikoura with thesruAfter about three weeks of

unemployment Ms Manawatu, as a result, moved tas@hurch.

[72] Ms Manawatu also noted in her written evidence tbla¢ had promised
Ms Allen’s late mother Miriama Kahu, who was theurider of the Trust that she
would not attempt to secure any health and sod@lice contract from the
Government in Kaikoura and that if she remainedaikoura she said that would
have to learn new skills in order to be able taobemployment.

[73] That led therefore to a move away from Kaikour&twistchurch where she
was able to secure some part time work. Ms Manaadvised that she hated living

in Christchurch and felt disconnected from her fgmAs time went on she started to
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have panic attacks whenever she had to return tstCurch and in January 2010
when her position ended in Christchurch she cooldoear the idea of applying for
another position and returned to Kaikoura.

[74] | am satisfied that Ms Manawatu did attempt to gaite her loss after
27 March 2009 by shifting to Christchurch and piackup and obtaining similar work,
albeit for fewer hours.

[75] Ms Manawatu gave evidence about the difficulties Ishd suffered in terms of
a business she was involved in because when shenw@hristchurch she had to
employ someone else to work in the business. hainsatisfied that the Trust should
meet any loss arising from the business. Lost weag®uld be limited to those
Ms Manawatu would have received at her employmaedfit thve Trust.

[76] There is a claim for reimbursement in this casd thagreater than three
months ordinary time remuneration. The Authoritgynin its discretion order an
employer to pay an employee by way of compensdbomemuneration lost a sum
greater than three months lost wages. | am nadfisat that | should restrict any
award in this case to a three month period. | tat@account that Ms Manawatu did
leave her home town and family members and attexmpnitigate her loss in a
situation where there was no work available in I§atia in the field that she had been

working in.

[77] Subject to any finding that | go on to make abawttdgbution Ms Manawatu
is entitled to reimbursement of her lost wages shatwould have earned at the Trust,
but for her unjustified dismissal, less money edrbg her for a period of 10 months
from 30 March 2009 until 29 January 2010. Aftee #nd of January | do not find

sufficient attempts were made to mitigate loss.

[78] There was no satisfactory documentation evidenceotdirm what income
had been received by Ms Manawatu since the terrmmadf her employment.
Mr Davidson is provide information from Inland Rene Department and/or other
sources to support earnings from 27 March 2009 t&ivbwsley. These earnings are
then to be deducted from the amount owing for #rgod 30 March 2009-29 January
2010.
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Compensation

[79] Ms Manawatu referred to her distress at not bebig #8 explain her absence
in her letter of 16 April 2009.

Where is the tikanga? | have given my heart andicd¢ion to the
service, being the longest serving member of ta ahd again, |
reiterate never having received a verbal or writiwarning by any
member of management. | do however, acknowledge tave been
many lessons to learn and the previous Tumuakaicgytraised her
issues with me “kanohi ki te kanohi” which I'm sweu can testify
too. However, in all her communications with nfelt my mana was
left intact and that | at least had the opportunibyvoice my response
—aright | feel that was not given to me in theaion.

You expressed to me Riria your feelings of diffjculith this being
the hardest thing you have had to do. But yournditigive me the
respect of “kanohi ki te kanohi” and | was leftefing even more
humiliated by the knowledge that | was supposedatge read this
letter at home and not put you through the incorerae of having to
see me about it.

[B0] | accept that not being able to explain her abséace to facebefore being
deemed to have abandoned her employment from migdaylarch 2009 did affect
Ms Manawatu deeply. Her employment agreement eaged such an approach and
she was denied that. | accept that she felt aesafnisumiliation and loss of dignity in
the small community in which she had previously keak for ten years as a result.

[81] There was also an impact from her role ending #ithTrust on her financial
situation. Ms Manawatu was required to sell soim&res that she had inherited in
order to pay her mortgage. She referred in hateae to her health having suffered
in terms of ongoing problems with insomnia thata¢ested after her dismissal and
having since been provided sleeping pills. Ms Meata suffers from diabetes and
said that in order to escape she overdosed on soigdfectively knock herself out.

Fortunately now family and friends monitor what sags.

[82] The evidence about the distress that Ms Manawdtared was compelling.
Subject to any findings | make about contributiarsuitable award for compensation
is $12,000.

Contribution

[83] The Authority is required to consider under s.12f4 tlme Employment
Relations Act 2000 the extent to which the actiofisMs Manawatu contributed
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towards the situation that gave rise to the pelsgnavance, and if so required,

reduce the remedies that would otherwise have aeanded.

[84] Mr Knowsley submits that contribution should be #0Mr Davidson on the

other hand submits that there was no contribution.

[85] I find that there was blameworthy conduct on theg pAMs Manawatu. She

did not turn up to a pre-arranged meeting with Mem\on 23 March 2009 and did
not let her know the reason for that. She thdedao contact the office and tell them
of her whereabouts at the latest between 1 pm 28WMand midday 27 March 2009

when she was deemed to have abandoned her employmen

[86] Ms Manawatu had an obligation in good faith to besponsive and
communicative with the Trust and she was not. Ibraviour in failing to contact
the office, leave a message or even write a |&ider bearing on the conclusion that

she was deemed to have abandoned her employment.

[87] Against that though in this case Ms Manawatu wasatiowed to explain her
absence on her return to work the next week. Tivere two opportunities for that to
have occurred, at that time and, when Ms Manawaggested a meeting in her letter
of 16 April 2009.

[88] | take into account several other matters. Th&t fis that there had been
difficult and quite distressing issues betweenftmilies. Different people deal with
stress in different ways. | find there is a strdikglihood that these matters did
impact on Ms Manawatu’s decision to simply withdrénem the office. The way
however that she did that by failing to communiocateere and why she was away
was a breach of her obligations toward the Trust.

[89] Ms Manawatu did conduct herself at times in a wahep than that
contemplated by the policies and procedures offthist and having heard from other
staff in a manner different to other staff. Shé db seemingly without formal
consequence. Although unsatisfactory and notne With how Ms Allen managed
the Trust, this could have led to a misguided keuentheless genuine belief on the
part of Ms Manawatu that she did not have to kegpilar contact with the office and
that if someone needed her they would contact hatso take into account that most
of the absence away from the office was spent stipgdher niece which if leave had

been requested would in all likelihood have beemtgd.
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[90] Other activities that Ms Manawatu undertook in twemmunity during her
absence, such as business planning were actitti@dMs Allen said she would not
have granted permission for her to undertake. NenAsaid that they were not within
Ms Manawatu’'s role and apparently for the benefit amother organisation.
Ms Manawatu gave strong evidence that she consideusiness planning to be
within her role at the Trust. | accept Ms Allee'¢éidence that this was not part of her
role. | am not able to rule out though that thees some genuine confusion on the
part of Ms Manawatu that she was able to do suemnahg in her role and in
Ms Manawatu’s view therefore she was continuingedorm her duties for the Trust

during her absence.

[91] | accept Mr Davidson’s submission that the perfaraeamatters should not
impact on contribution because these were mattexs dould have been addressed
earlier or could have been addressed if Ms ManaWwadlreturned to work by way of

the processes available to the Trust.

[92] | have carefully assessed the factual circumstaircéisis case against other
similar matters. | find that there are differenéeshe facts in this case to others
where there has been a 100% contribution. Thad $aaccept that there is

contribution that in all the circumstances | assgs25%.
Lost wages

[93] The contribution is to apply to lost wages. Mr REon is to provide
documentation to establish Ms Manawatu’'s earningsing this time, and if
agreement as to amount cannot be reached then ieagserved for either party to
return to the Authority.

Compensation

[94] Applying contribution to the compensation amoun$®®,000, Ms Manawatu
is entitted to compensation in the sum of $9,00Gheit deduction under
s.123(1)(c)(i) of the Employment Relations Act 2G01@ | so order.

Costs

[95] | reserve the issue of costs and encourage théeegpdd reach agreement.

Mr Davidson has until 24 October 2011 to lodge amdre submissions as to costs
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and Mr Knowsley has until 14 November 2011 to lodgel serve submissions in

reply.

Helen Doyle
Member of the Employment Relations Authority



