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Employment Relationship Problem

[1] Mr Maharaj arrived in New Zealand in late 2003. i@ qualified tradesman (a fitter and air

conditioning and refrigeration engineer.) Withic@uple of weeks he was offered work by Hi-
Tech Irrigation Services Limited. In reliance om thiffer, he applied for and got a work permit
which was expressed to be for employment with #spondent only. He started work on 24
January and soon after, his wife and daughter goimen here.

[2] On 18 July he was dismissed for poor performante. féspondent informed the New Zealand

[3]

[4]

Immigration Service (NZIS) of this and as a reshils, work permit was revoked, as was that of
his wife, who has had to leave her job as well. M&tharaj has attempted to mitigate his loss
and has received two offers of employment howewerabse he was dismissed for poor
performance, NZIS has declined to provide a frestkypermit. Mr Maharaj has challenged that
decision. In the meantime, he and his family ade &dbremain in NZ but are without any means
of support except assistance from relatives.

Mr Maharaj says that this dismissal was unjustifieth terrible consequences for him given
the financial difficulties he and his wife are ndacing. The respondent says however that
almost from the outset of the employment, Mr Majsravork failed to meet the standard
expected of a tradesman. It says that it followegr@per disciplinary process and gave Mr
Maharaj an opportunity to improve his work but e wot. It says therefore that a dismissal for
“performance reasofsvas justified.

The issues for me therefore are whether the disinigas procedurally fair and substantively
justified.



Was the dismissal justified?

[5]

[6]

[7]

[8]

[9]

Between March and May 2005 there were a serieswfmeetings at which the respondent’s
managers outlined their performance concerns toMdharaj. Although Mr Maharaj recalls
receiving only one, | have accepted the respondénesses’ evidence that two formal written
warnings were presented as part of this process. sBeond warning, which was signed by
Director Rob Sweet, was given to Mr Maharaj on 5/Mad reads as follows:

“Review meeting 3 May, 2005

We met again on the Tuesday, M&Y Basked you whether you had anything furtherdd o
the previous day’s meeting. You explained that hyad told your wife about our meeting and
that you were still shocked that you had not cotegdi¢he chopper housing properly.

| then explained that Brian and | had discussedpitevious day’s meeting and had agreed that
a second and final warning was merited. | again kagsed how important it is that you
achieve the required standard of workmanship ferilorkshop.

This is a second formal warning to you that to metgou job you must lift your standard of
workmanship, reduce the amount of re-work and becmore efficient at what you do.

| explained that we will try to help you get betteut if you are unable to achieve the required
standard of workmanship we will have to terminaiaryemployment.

You asked Brian whether there were things thatdwdcsay which were good about what you
were doing. He agreed that there were a numbehioigs which he is pleased about — your
welding had improved, you are using the grindes leien and your work speed has improved.

We finished the meeting by agreeing to meet ageatiwo weeks time.”

Despite being told here that he would receive fghtly feedback and follow up on his
progress, Mr Maharaj heard nothing further from tbgpondent throughout May, June and the
early part of July.

Then on 12 July he was in the respondent’s workshkiogn he received a call to say that his
uncle in Fiji had passed away. Mr Maharaj had diqdarly close relationship with this uncle
and was considering whether to go to Fiji to assi#t preparations for the funeral. He told the
workshop supervisor, Brian Crowe of this and with Gfowe’s agreement, left to go home and
discuss arrangements with his wife. Mr Crowe told, mnd | accept, that before Mr Maharaj
left he told him to let him know his plans and ergcular, how long he would be away.

Mr Maharaj left and did not return to work until Doly. He made no attempt to contact the
respondent in the meantime. Mr Crowe tried rindiimg at home but was not able to get hold of
him.

On 15 July after he returned to work Mr Maharaj walled to a meeting with Mr Crowe and a
director of the respondent, Mr Surendran. He wasttmat the respondent saw his absence and
failure to get in touch with Mr Crowe as anotherfpanance failing. Mr Maharaj responded by
saying that he thought Mr Crowe would understand ¢$fituation. He was told that this
explanation was not accepted.
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[10] On 18 July Mr Crowe and another director of th@oeslent, Mr Sweet met with Mr Maharaj.
Mr Sweet ran over the issues relating to Mr Mahanagcent absence as well as what he said
were recent non-performance issues including:

* “on-going unexplained damage to workshop equipment;

» complaints from other staff members about your waukput when working with
them;

» ongoing faulty manufacturing of pump columns;

* workshop inefficiency created through the lossoofrydriver’s licence.”

[11] With regard to his absence, Mr Maharaj gave theeseesponse as before. As for the other
issues he:

» responded that he did not believe he was respenfsibbdlamaged items;

* asked who had complained about him, but Mr Crowmuild/ not disclose this
information;

* pointed out that someone else could have beenosetite errand which required a
driver’s licence (Mr Maharaj had lost his licenoeMay and felt it was the trigger for
the May warning.)

[12] He was then asked to leave the office while Mr Gramd Mr Sweet considered the matter.
Upon being asked to rejoin the meeting he was dsmal, effective immediately. The
termination of his employment was confirmed to tynletter of 19 December as follows:

“As advised yesterday, Hi-Tech Irrigation Servidess terminated your employment with the
company for performance reasons.

A copy of our meeting notes is attached to thislet

Your final pay will be deposited into our bank asebtoday. You will note that we have
deducted 2.5 hours for sick leave paid in advance.”

[13] Mr Maharaj had already been paid up to and inclydi@ July. His final pay contained his
wages for Friday 15 and Monday 18 July, along wititistanding holiday pay. Mr Maharaj’s
employment agreement provides:

“20 Termination of Employment

a. The employee may terminate this agreement on settlean two weeks notice in
writing to Hi-Tech. Where the correct notice is igoten or worked salary shall be
paid or forfeited as the case may be.

b. Hi-Tech may terminate this agreement following duoeestigation but without
further notice if the Employee is guilty of negletduty or misconduct which in the
opinion of Hi-Tech is serious enough to justify swary termination.”

Deter mination

[14] At various points the directors and workshop managee described Mr Maharaj’'s absence
from work as an abandonment of employment. Forréoerd | do not consider that it was
accurate to describe what Mr Maharaj did as an ddrament of employment since he sought
and obtained permission to leave the workshop odul and it was understood by Mr Crowe
that he would take at least some bereavement |daespite their use of the term, the
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respondent’s managers appear to be of essentiglgame view since the notes of the meeting
of 18 July record that the issue of concern wasfdilare to come back to Mr Crowe with
further information, rather than the taking of leam itself.

[15] In any event, the respondent does not now sealstiyj the dismissal on the basis of serious
misconduct. Instead, as recorded in the letterigrhidsal and attachment, it says it dismissed
him on performance grounds, after following whatals was a disciplinary process conducted
properly and in good faith.

[16] The series of meetings between March and May wasc¢épt, conducted in a proper manner
which put Mr Maharaj on notice of problems with laierkmanship which could jeopardise his
employment if they were not rectified. He was giwmough detail to understand what he had
done wrong and given time to address those problgmer the guidance of Mr Crowe.

[17] However, there were no fortnightly reviews betw&edday and 15 July and nothing to signal
to Mr Maharaj during this period that his workmaipsbontinued to be a problem. Despite the
fact that other performance concerns were raisetiBajuly, | have no doubt that the trigger for
the dismissal was Mr Maharaj’s failure to call Mro@e on 12 July. Had those other concerns
been of sufficient concern as to finally lead tgndissal, | would have expected them to be
raised as and when they came up, according tath@ghtly programme which had been put in
place. Earlier matters involving poor workmanshgd theen dealt with that way, so that Mr
Maharaj knew just which work was considered faaltyl could respond properly. He was not
able to do so when they were belatedly raised onJul§. It must also be noted that the
respondent knew that Mr Maharaj had lost his liegmsor to the May 5 warning and so cannot
rely on it as a new matter as of 18 July.

[18] Mr Maharaj knew his employment was at risk if hisrkmanship did not improve, and he
had every reason to believe (due to the absenceviaws) that the respondent was satisfied
with his improvement in this area. The failure &l &¢r Crowe was an altogether different type
of concern. Mr Maharaj could not be said to be otice that something of this sort could lead
to dismissal. It was not reasonable to expect biflotesee that this could cause his termination
in all the circumstances including his bereavement.

[19] The respondent has not been able to show thatish@ssal was justified on the performance
grounds (poor workmanship) about which it had put\Mi&haraj on notice.

[20] It must also be noted that Mr Maharaj receivedhagitnotice nor pay in lieu of notice. |
advised the parties’ representatives that it wduddhelpful if this issue were addressed in
submissions but neither did so. Only serious midaohcan justify a summary dismissal. The
failure to pay notice in this case is a furtherdateon the part of the respondent.

[21] It followsfor thesereasonsthat the dismissal has not been justified.
Remedies

[22] The following remedies are claimed in this case:
* Reinstatement;
* Lost earnings;
e Compensation for hurt and humiliation.
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[23] | make no reduction in remedies for contributorpaioct. As indicated already the immediate
cause of the termination was Mr Maharaj's faillwecall Mr Crowe and in the circumstances |
do not consider this so serious a matter as toanae reduction in remedies.

[24] | am however unwilling to reinstate Mr Maharaj besa of the small size of the respondent’s
enterprise and the difficulties the parties woutevitably encounter in re-establishing a
satisfactory working relationshifyhe remedy of reinstatement is declined.

[25] The issue of monetary remedies has been somewgdlicated by the fact that Mr Maharaj
has been refused a new work permit at the diseretib NZIS. Much of Mr Maharaj's
difficulties, both personal and financial, havesan because he had been unable to mitigate his
loss by taking up the perfectly good job offers s received since the termination. (Mr
Maharaj received a job offer as early as 10 Aug0@8b, to start on 15 August.) The respondent
was apparently under an obligation to advise NZIlBe employment was terminated, but did
more than this. It advised NZIS that the terminatieas for performance reasons related to the
workshop tasks Mr Maharaj was required to perfoksifar as Mr Maharaj is aware, this advice
is the reason he has been declined a permit.

[26] The respondent must therefore bear some respatystbil the fact that Mr Maharaj has not
been able to get a work permit. On the other hawdnnot be expected to meet Mr Maharaj’s
losses indefinitely when his ability to work is wndhe control of another agency.

[27] | therefore approach remedies as follows. Mr Mahsinauld receive a mid-range award of
compensation which reflects the distress he expesi arising out of the dismissal itself and
not the ongoing problems associated with the Ib$ssonvork permit.

[28] | therefore order the respondent to pay to Mr Maharaj the sum of $6,000.00
compensation for hurt and humiliation pursuant to s.123 of the Employment Relations
Act.

[29] As for the claim for reimbursement the respondeuastnpay to Mr Maharaj the sum of three
months’ (thirteen weeks) lost remuneration pursuans.128 of the Employment Relations
Authority. He was on an hourly rate of $12.50 aratked forty-five hours per weekli-Tech
Irrigation Services Limited istherefore ordered to pay Mr Maharaj the sum of $7,312.50
grosslost earnings.

Costs

[30] This issue is reserved. If the parties cannot reacagreement on costs, they may request that
it be determined by the Authority. Any submissionsst be lodged within 28 days of the date
of this determination.

Y S Oldfield
Member of Employment Relations Authority



