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COSTSDETERMINATION OF THE AUTHORITY

[1] In a determination dated #4December 2014 the Authority found that the
claims of Ms Mohn against the respondent Smithy Couthern) Limited (SCL)
could not be upheld. The parties were invited sbhee the matter of costs but have
been unable to do so. As the successful party, I&¥e filed submissions on costs.

There are no submissions for Ms Mohn.

[2] The investigation meeting took half of a day. Tespondent has incurred total
costs of $15,000.00 (GST exclusive) as revealedhay invoices provided. The
submissions for the respondent acknowledge theciptes set out irPBO Limited
(formerly Rush Security Limited v Da Cr[2005] ERNZ 808 and the usual tariff
based approach of the Authority, which would usualte a costs award of around
$1,500 for a half day hearing.
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[3] However, the respondent provides evidence dV@Hout prejudice save as to
costs” letter (commonly known as @alderbankletter) dated ¥ July 2011, in which
an offer of settlement in the sum of $1,500 was en@dMs Mohn but not accepted.
And given that this offer was made substantiallfjobethe Authority’s investigation
meeting on 18 September 2011 and prior to the respondent imayithie substance
of its costs, then; “..a costs award well in excess of the tariff guidedims merited
and warranted’ The respondent submits that an award of costste regiori of
$6,000 is appropriate.

[4] Ms Mohn was completely unsuccessful with her claiArsd they were barely
arguable, particularly given the clarity of thedemce that was freely available to her
and her advocate prior to the investigation meetargd which gave considerable
credence to the defence adopted by the responitetite round, this was always
going to be a high risk case for the applicant. réfuge, following established
precederft whereby a “steely approach” to awarding costs khbe taken, where
reasonable settlement proposals have been rejegiiily a reasonable time frame
prior to a hearing, an award of costs in excesthefnormal tariff based scale is

warranted.

[5] Regrettably, there are no costs submissiondf®mMohn and hence | have no
evidence of her resources in regard to paying soreble contribution to the costs
incurred by the respondent. Nonetheless, due tdaittethat | heard the substantive
matter, | have some knowledge of Ms Mohn'’s persan@umstances; particularly
that she has a relatively low income derived fraen iew employment. Therefore, |

conclude that an award of costs of the sum of $Ri&@ppropriate.

Deter mination
[6] Taking all of the circumstances into accounts Mohn is ordered to pay to
Smiths City (Southern) Limited, within 28 days, &gosts of $2,500.00.

K J Anderson
Member of the Employment Relations Authority

2 For exampleWatson v New Zealand Electrical Traders Ltd t/a\B&witchgea 2006)4 NZELR 59;
andHealth Waikato Ltd v EImsf2004] 1 ERNZ 172



