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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Ms Mohn, says that she was disadgadtin her employment
by an unjustified action by her employer. Ms Mohlsoasays that she was
unjustifiably dismissed, effective from I3arch 2011. She seeks that the Authority
find that she has a personal grievance (or grieegnand award her the remedies of

reimbursement of lost wages and compensation.

[2] Conversely, the respondent, Smiths City (Southéin)ited (SCL) denies
these claims and says that its actions were thbadair and reasonable employer in

all of the circumstances.

Background facts and evidence

[3] Ms Mohn was employed at the Whakatane store of 8Gin 3 May 2010
until her dismissal of 15 March 2011. While the émyment agreement refers to
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Ms Mohn being employed as a sales support per$engvidence is that she was
involved with both sales support and administratidhe evidence of Mr Mark
Powley, the Branch Manager for SCL, is that Ms Mehprimary role related to

administrative duties and responsibilities.

[4] Ms Mohn received training and assistance from Mseite Almond, the

North Island Administration Support Manager for SGhsed at Whakatane.

[5] As a result of some issues arising during the mohthlune 2010, Mr Powley
and Ms Almond met with Ms Mohn on 30 June 2010. #émber of issues were
spoken about relating to general administrationtensitand the importance of

following company procedures.

[6] The evidence of Ms Almond is that when she returfinech a period of leave,
while conducting the monthly audit, she was coneéro discover that Ms Mohn had
not completed the banking on a daily basis for pleeiod 3 to 31 August 2010.
Ms Almond says that it also appeared that Ms Maduh ot properly completed other
transactions and tasks, particularly those relatedredit transactions. This was a
matter that had been discussed with Ms Mohn duhagneeting on 30 June 2010.

[7] On 7 September 2010, Ms Almond met with Ms Mohingl with the staff
representative, Ms Kathleen Rose. There was soswmshion about the details of
various transactions and tasks that Ms Almond sgyseared not to have been
properly completed, or not completed at all. A nmeptvas subsequently scheduled
for 10 September 2010. Ms Mohn was given a copyhef issues that would be
discussed then.

[8] On 10 September 2010, Ms Mohn attended a meetititgMs Almond and a
human resources consultant for SCL Mr Russell Watédso present was the staff
representative. Issues relating to credit trangastand banking were discussed. The
evidence of Ms Almond is that she asked Ms Mohrshé required any further
training in order to ensure that there was no cainfuabout the required procedures.
Ms Mohn indicated that she would need further trjron credit processing and she
thought that two half hour training sessions wobddappropriate. Ms Almond says
that she also reinforced that if Ms Mohn was ewar sure of how to do something,
she could ask for assistance from Mr Powley, anyhefsupervisors, Ms Kathleen
Rose (the Credit Controller), or Ms Almond.
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[9] Subsequent to the meeting on 10 September, Ms edeived a letter dated
15 September 2010. She was informed that:

Further to our discussions last Friday with Ann&taond, Russell
Wilson (consultant) yourself and Kathleen Rosa&f{sepresentative)
we advise that in view of the concerns we expresbed and still
hold, that we must formally warn you that any repgfayour actions
will result in the termination of your employment.

Specifically we refer to your continued failure pooperly process
credits despite repeated and acknowledged traimitig Annette and
your ongoing failure to comply with instructionséasure banking is
done every day. Since Friday we have providedwitii the training
on the subject and duration you asked for and we laalvised you
who is available to provide you with advice goiogvward. We do not
expect as a consequence to find further errorelarydd banking. |If
you have any questions or require any clarificattean please do not
hesitate to ask the writer or Annette.

Jason Langdon
North Island Regional Manager

[10] It seems that Ms Mohn carried out her duties argpamrsibilities without
further incident until some time early in 2011. Ténedence of Mr Powley is that in
late January or early February 2011, he went ih® @administration office one
particular morning and noticed that money had de&ron a desk. Mr Powley says
that Ms Mohn was at work that day but not in thenauilstration office at the time. He
says that he put the money in his pocket and wemiitehis business. On returning to
the administration office in the afternoon, he askés Mohn if there were any issues
with the banking that day. Upon Ms Mohn confirmitigat there had not been any
issues, Mr Powley removed from his pocket the mahay he had picked up earlier
and gave it to Ms Mohn and reminded her not todeawoney around when the office

was unattended. Mr Powley attests that he thathgitthis was a one off-incident.

[11] However a few days later, Mr Powley was informedalsales supervisor that
this person had gone into the office and discovénatithe safe key was in the lock of
the safe and the office was unattended. As Ms Meas responsible for keeping the
safe and monies secure, there was a discussionheittabout the need for proper
security measures. Mr Powley says that he informMdslMohn that it was

unacceptable to leave the safe unsecured and ewedcan assurance from her that

she would improve her security practices.
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[12] The further evidence of Mr Powley is that, on therning of 15 February
2011, he was informed by a supervisor (Ms Hall)t tethe had gone into the
administration office at approximately 9.30am thadrning and she had found the
safe door wide open and money lying on the flodrant of the safe. Mr Powley says
that Ms Mohn was working that day and she wouldehbeen required to access the

safe to do the banking for the business first thivag morning.

[13] The evidence of Mr Powley is that apart from hirfiséds Almond and
Ms Mohn, there were three other employees (Ms W&allWylie and Ms Calcott) who
had access to the safe; and a security code amey ark required to open the safe.
Mr Powley says that generally, Ms Mohn would kebp key in the till or on her
person and a password was needed to access tidr tilowley made some enquiries
which revealed that none of the other authoriseapleehad accessed the safe that
morning. Mr Powley reached the conclusion thatppeared that Ms Mohn had left
the safe open as she was working that day and wwaud, or should have, attended
to the banking that morning; requiring her to asdbe safe.

[14] Mr Powley then spoke to Ms Mohn on 16 February 2@hd informed her
that the circumstances relating to the open safe wiewed as serious and that she

should arrange for a representative to accompaniolemeeting the next day.

[15] On the morning of 17 February 2011, a meeting tplakce with Ms Mohn

along with the staff representative, Ms Rose. Mwleg was accompanied by
Ms Almond. As with the previous meetings, noteshaf proceedings were compiled
and have been produced to the Authority. The intiddereby the safe was left open
on 15 September 2010 was discussed with Ms Mohrtlengast concerns about her
lapses in security procedures were also raisedVibten gave an explanation of her

perception of these matters.

[16] The meeting was adjourned that morning and laterettwas some further
discussions about other matters that Ms Mohn haétated she wished to raise.
There was some discussion about Ms Mohn’s role thedweekly split between
administration (15 hours) and sales support (25rd)owas well as various

administration matters and general housekeepintgrsat

[17] The outcome was that Ms Mohn received the followiegier dated 17
February 2011
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Thank you for explanation regarding the open safthé office and
your part in that event. As you are aware thahéssecond time in a
few days the safe and its contents have beennséicure, the first
time you have agreed it was your fault and the &cime you
believed someone else may have left it open. Weiden that the
security of the safe in so far as keeping it lockienling working
hours is concerned is yours and that you must ertbat it is locked
at all times and that the key is kept in a secptade. We believe that
is not too onerous and just part of the role ofdtare administration
staff member as much as sales staff are resporisibdmsuring point
of sale cash drawers are kept secure. We mustféheradvise that
any future occasions where the situation occursnagad you are
found responsible will result in the company segkio enforce the
disciplinary policy in relation to failure to folo a reasonable and
lawful instruction. That is normally regarded asicags misconduct
which can lead to summary dismissal. If you hang questions or
need any clarification in regard to this letter rthplease do not
hesitate to discuss that with the writer.

Mark Powley
Manager

[18] Itis the view of SCL that this letter constituges$urther warning to Ms Mohn,

albeit the term warning is not used. Nonethelésgeems to me that given Ms Mohn
had been informed that this was the second tine fiew days that the safe and its
contents had been left insecure, and the factMsaMohn was informed that if the

situation occurs again and she is found responsgbfending of serious misconduct
could lead to summary dismissal under the disaplirpolicy, she should have been
under no illusions that SCL viewed her actionsaesiy and that her employment

could be in jeopardy.

[19] The letter also makes mention of the company’siglisary policy in regard
to a failure to follow a reasonable and lawful rastion. The SCLDisciplinary
Proceduresset out various matters that constitute seriouscomiduct for which the
sanction of summary dismissal may occur. Relevatié circumstances of Ms Mohn

are the following provisions:

. Failure to account for Smith City stock, money ooperty in the manner set
out in the appropriate policy;

And

. Failure to carry out normal and reasonable inswnstof duties.

[20] The procedures also inform that:
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. In the event of alleged serious misconduct thd staimber involved will be
advised and warned that they are subject to sumiaarinstant) dismissal.
They will be suspended on pay for 24 hours to sekfice and consider what,
if any, explanation they may have in response ¢aailfegation.

[21] The evidence of Ms Almond is that a few days laterame to her attention

that Ms Mohn had not completed the electronic bagkin 18 and 19 February 2011.
Ms Almond says that she was concerned by this lsecan 17 February, there had
been a discussion about the daily administratiskstéao be carried out by Ms Mohn.
This discussion included reinforcement of the ni@ecbmplete the banking on a daily

basis.

[22] Subsequently, Ms Mohn attended a disciplinary megetvith Mr Powley and
Mr Langdon on 15 March 2011. She was accompanjetirepresentative, Mr David
Sparks. Notes of the meeting have been providegteAuthority. They record that
Ms Mohn was given an opportunity to explain why trenking was not done on 17
and 18 February 2011. But this would appear torbeeorrect record as the evidence
of Mr Powley, Mr Langdon and Ms Almond refers t@ithconcerns about the failure
of Ms Mohn to carry out the banking for the dayd 8fand 19 February 2011. Indeed
Ms Mohn’s evidence (and her explanation) relatethéodays of 18 and 19 February

period.

[23] The explanation given by Ms Mohn for not doing tha@nking on 18 and
19 February 2011; is that on 18 February, there avasoblem with a payment made
on the Alectra till and that the afternoon was too busy to get lnking done. In
regard to her explanation for not doing the bankingl9 February, Ms Mohn said
due to there only being a small amount of cash.()Ghe did not think it was worth

doing the banking for such a small amount.

[24] There was an adjournment of the meeting to allow Réwley and Mr
Langdon to consider Ms Mohn’s explanations and ugsumption of the meeting,
Ms Mohn was informed that her explanations were asateptable. The evidence of

Mr Langdon is that:

| considered that Nina’s failure to complete thenkiag was not a
one off incident. Nor did | accept her explanatitiat she was too
busy. | was mindful that she had been trained tmplete banking
daily and received a number of reminders about, tiisluding as
recently as 17 February. She had also received rendb written

! There are two businesses which are operated by &@Lof which is Alectra.
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warning about similar conduct and been given a rcleatruction in
that letter that such conduct would not be toledatBlina did not
prioritise her administrative tasks despite Mark'sonstant
reinforcement that her administrative tasks neettedbe complete
first and foremost. It was not her decision to makeut whether or
not the banking would be completed due to the smatlunt. She was
aware that banking was to be completed daily ireztipe of the
amount. This was for cash flow and security purpose

[25] The further evidence of Mr Langdon is that he reackhe view that Ms
Mohn’s failure to complete the banking on 18 and Feébruary was serious and
constituted serious misconduct in that she haedaib follow lawful and reasonable
instructions. Mr Langdon pointed out that a failtmecarry out normal and reasonable
instructions or duties, constitutes serious misaghdinder Smith City’s disciplinary

procedures.

[26] Mr Langdon says that he considered alternativedigmissal and whether a
written warning was appropriate. He says that hesicered that Ms Mohn was given
a written warning in September 2010 for the sam&laot, that is, failing to complete
the banking daily, and was also given a writtenniwvag on 17 February 2011 for her

failure to follow lawful and reasonable instructson

[27] Mr Langdon states that he believed that Ms Mohwsdeict had irreparably
damaged the trust and confidence that underpirmee@mployment relationship; and
that SCL needed to have confidence that Ms Mohn ldvdallow lawful and
reasonable instructions. Mr Langdon attests that:

| did not believe that the relationship of trustdaconfidence could be
restored given the nature and extent of Ms Mohaislact.

[28] Mr Langdon therefore reached the view that disnhigses the only option
open in all the circumstances, albeit he saystthiatwas not an easy decision for him

to make.

[29] The meeting then resumed and Ms Mohn was toldidaemployment was to
be terminated.

[30] The termination of Ms Mohn’s employment was conédnin a letter dated
15 March 2011; thus:
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This letter is to inform you that your employmerithraSmith City has
been terminated as of 14 March 2011 at 4.40pm dugou not
following lawful and reasonable instructions.

Mark Powley
Branch Manager

[31] However it would appear that there is a mistakehis letter (14 March),

because the meeting took place on 15 March andvasthe date that Ms Mohn was
informed that her employment was to be terminaté@ppears that Ms Mohn did not
receive the letter terminating her employment uB&l March 2011. But there has

been no suggestion that the dismissal of Ms Mohs pvadetermined.
Analysisand conclusions

[32] Section 103A of the Employment Relations Act 200 (Act) provides the
test to be applied to a dismissal. In determinumgther a dismissal or an action was
justifiable, the Authority is required to considen an objective basis, whether the
employer’s actions and how the employer acted, wdnat a fair and reasonable
employer would have done in all the circumstances at the timelismissal or action

occurred.

[33] As was held by the Employment CourtAir New Zealand v. Hudsd2006]
ERNZ 425:

However, the s.103A requirement for the Authoribiddhe Court to
stand back and determine the matter on an objediags by

evaluating the employer’s actions does not giveiaoridled licence
to substitute their views for that of an employEneir role is instead
to ask if the action of the employer amounted tcawa fair and

reasonable employer would have done and evaluateniployer's

actions by that objective standard. It may meart tha Court

[Authority] reaches a different conclusion from titwdi the employer
but, provided this is done appropriately, that ligeotively and with

regard to all the circumstances at the time thenidisal occurred, a
conclusion different from that of the employer mhg a proper
outcome.

[34] The meaning of s.103A was again clarified by albelhch of the Employment
Court inAir New Zealand Limited v Y2009] ERNZ 185:

2 Because the dismissal of Ms Mohn occurred priorlté\pril 2011, the new provisions of the
Employment Relations Amendment Act 2010 are noticaiple.
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The meaning of the text of s.103A is clear ondtsefand in the light
of its common law antecedent. It sets out a tegtsiffication where
a personal grievance has been alleged. In casedisofissal, it
requires the Authority or the Court to objectivalgview all the
actions of the employer up to and including theglen to dismiss.

[35] As stated irAir New Zealand v Mn determining whether or not the actions of
the company were those of a fair and reasonabldogmepin the circumstances, the
Authority is required to objectively review all tfe actions of the employer up to and

including the decision to dismiss. The circumsésnapplying to Ms Mohn were:

(@) In a letter dated 15 September 2010, Ms Mohn wasedathat as a
result of her continued failure to properly procesedits and an
ongoing failure to comply with instructions to ersudanking is done
every day, any repeat of such actions would resutie termination of

her employment;

(b) Via a letter dated 17 February 2011, Ms Mohn wdsrined of her
responsibilities in regard to security matters. Mishn was effectively
advised that in the event of the situation occgraigain and she was
found responsible, the company would seek to eafdascdisciplinary
policy relating to failure to follow a reasonabledalawful instruction,
and, this would normally be regarded as seriousonguct, which can

lead to summary dismissal;

(c) Ms Mohn failed to do to the banking for the days I and
19 February 2011 and her explanation for not dosogwas not
accepted by SCL and her employment was terminatedaa

consequence.
[36] The question then arises:

Was the company entitled to treat the failure of MsMohn to carry out her
responsibility to do the banking on a daily basis, as serious misconduct?

[37] In arriving at an answer to this question, | codeluhat there are several
factors that should be taken into account. Firstipder the SCL disciplinary
procedures, there are a variety of actions whiehdaemed to be serious misconduct
warranting summary dismissal. Relevant to the anstances of Ms Mohn are two

particular matters:
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(@) Failure to account to Smith City stock, money ooparty in the

manner set out in the appropriate policy;
(b) Failure to carry out normal and reasonable insastor duties.

[38] Ms Mohn was well aware of her employer’s concerbsua her failure to
implement proper security measures in regard topamy monies and this included
the requirement to carry out banking on a dailydasgardless of the sums involved.
While it has been argued for Ms Mohn that she ditdraeceive adequate training and
that the warnings of 15 September 2010 and 17 Eepf011 were unjustifiable, | do
not accept that either of these arguments is vdlite evidence is that Ms Mohn
received extra training in her duties. Further, Isaé carried out those duties on many
occasions without any issues arising and she hasoatedged that she knew was

what required of her.

[39] In regard to the two warnings and the claim of shjiable disadvantage
relating to the 15 September 2010 warning, | cad fiothing in the overall evidence
to suggest that this warning was unfair or unreabte In regard to the warning dated
17 February 2011, while ideally, the wording ofsthetter could have somewhat more
explicit about how Ms Mohn’s employment was becagnienuous, | conclude that
Ms Mohn would have, or should have, been well avwhat her employment was in
jeopardy in the event of a proven further transgogs relating to the security of

company’s monies.

[40] Therefore, | conclude that SCL were entitled tatitbe failure of Ms Mohn to

carry out the banking requirements on the daysigstion, as serious misconduct.

Wasthe dismissal of Ms Mohn the action of a fair and reasonable employer in all
the circumstances?

[41] Apart from the arguments from Ms Mohn that haveadly been addressed, it
is also posited that the sanction of dismissaluisad proportion to the nature of the
misconduct. Had this been the first incident relgtto security matters and the
handling of SCL monies, then this may have beem\wagument. But the conclusive
evidence, including the two warnings, reveals thlst Mohn had some difficulty
consistently complying with the relatively simplepedures that SCL had in place in
order to ensure that the management of its dadgipés was secure and not open to

any misappropriation.
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[42] Given the overall events, and in particular, thguter lapses by Ms Mohn, for
which she received two written warnings, | find tthtae termination of her
employment was what a fair and reasonable emplayedd have done in all the
circumstances; hence the dismissal of Ms Mohn wasfigble. It follows that she

does not have a personal grievance and her clagrdismissed.
Costs

[43] Costs are reserved. The parties are invited tdwesbe matter of costs if they
can, taking into account the daily tariff approashthe Authority, the outcome
reached and that the investigation meeting was tegwithin one half day. In the
event a resolution cannot be reached, the respohdsr28 days from the date of this
determination to file and serve submissions with Authority. The applicant has a

further 14 days to file and serve submissions.

K J Anderson
Member of the Employment Relations Authority



