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Employment Relationship Problem

[1]

Mr Main claims that he was unjustifiably dismési — effective from 5 November 2003.
Alternatively, Mr Main claims that he was discrirated against as his employer medically
retired him from his employment, because of a naditsability. Mr Main seeks that the

Authority finds that he has a personal grievanog @award him various remedies, including
reinstatement.

SteelServ (“the Company”) rejects the claims of M&in. The Company says that Mr Main

was not dismissed. Rather, the cessation of hislegment was an early retirement on
medical grounds.

Delayed progress of this matter?

[2]

While the Authority is not required to assessywthis matter has taken so long to get to an
investigation meeting, because of the extraorditiang that has lapsed, it seems appropriate
to record that the delay that has occurred has laegely in the hands of the Applicant and/or
his advocates, albeit it should also be notedttiere have been some prior attempts made by
the parties to negotiate a settlement.

Background Facts and Evidence

[3]

Mr Main had continuous employment with the Camp (and New Zealand Steel Limited),
since September 1985. Since 1994, up to the tintheofermination of his employment, he
was employed as a Heavy Machine Operator. It isualiyt accepted that Mr Main was a
competent and reliable employee.
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SteelServ operates from the Glenbrook stedl lothted at Waiuku. The company provides a
variety of services to the steel mill, including ttransportation of steel products between the
various plants at the mill. The products are tranga on very large specialist Caterpillar
machines that are too large and too heavy to dnivélhe open road.

The operating environment involves transportingssaitial amounts of molten metal and
slag over a road network crossed by active ragsirgs. The most complex of the machines
are the hot metal carrier and the slab carrier. Slale carrier carries in excess of 80 tonnes of
hot metal slab and the hot metal carrier trans@ppoximately 75 tonnes of molten metal in
a large brick lined crucible.

As a fully trained driver, Mr Main was trained andalified to drive a variety of heavy
vehicles including the two referred to above, wogki2 hour shifts.

Health problemsfor Mr Main

[5]

[6]

[7]

[8]

[9]

[10]

In or about July 1998, Mr Main experienced gnsede of double vision resulting in his
absence from work. The results of an M.R.Il. scahatAuckland Hospital, suggested that Mr
Main had multiple sclerosis. Mr Main says that keavered fully from this episode after
about 3 weeks and returned to work. He did not lzaehealth problems again until January
2000.

Mr Main told the Authority, that in January 200the vision problem returned along with
some numbness in his face. It was consequentlyirooed that Mr Main had multiple
sclerosis. The sick leave record of Mr Main sholet in 2000 he had 16 days off with his
“eye problem,” in 2001 he had 20.67 days off, am®2002 he had 10 days off in total -
including two days where he was put off work by @e@mpany Doctor.

However, the record shows that Mr Main’s healthaapptly deteriorated in 2003, as from 5
January until 6 September 2003, Mr Main had 38y gaid sick leave.

Due to possible health and safety issues refeMa Main’s health, he was required at various
times, to demonstrate that he was competent tanzento drive the heavy machinery he was
responsible for. Mr David Hick was the Health anafeé®y Manager on site. The latest
memorandums, dated May 10 2001, 24 February 2003aluly 2003, record that Mr Hick
had observed Mr Main driving various machines drad Mr Main was able to do so without
any problems.

Before returning to work after a sick leave abse, employees are required to receive a
medical clearance from the Doctor on site, Dr MalhAurley. Employees that consult with
Dr Burley, while providing information with confitee that is normal between Doctor and
patient, can give consent, where appropriate, t@ tlaeir medical circumstances discussed
with Company management.

In early August 2003, Mr Main was off work owd occasions due to his medical condition.
In mid-August 2003, after being on sick leave, MaiMapplied to Dr Burley for a medical

clearance to return to work — he apparently produgemedical clearance from his own
medical practitioner, Dr Eustace.

While Mr Main had been absent from work, théged been an accident on site involving a
train and a slab moving machine. The evidence oMdin is that Dr Burley told him that he
was not to drive any machine on site and made eeber to this accident, and that if the
incident had involved Mr Main, he [Dr Burley], waljl“have some explaining to do

Mr Main says that despite pointing out that it wasim involved in the accident, Dr Burley
conveyed that he would be recommending to managetnanMr Main should be placed in
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alternative employment or take early retirement.

The evidence of Mr Main is that he was “dea#stl” at this news. He says that he conveyed
to Dr Burley that he was going on a drug trial tkept the multiple sclerosis under control
and he also had a medical clearance from his owatdddMVir Main says that Dr Burley would
not listen to any of this and proceeded to writtheoGeneral Manager of SteelServ.

M edical Retirement?

[12]

[13]

[14]

[15]

[16]

In a memorandum dated 14 August 2003, Dr Buweote to Mr Robert Hunter, the General
Manager of SteelServ at the time, regarding Mr Main

“This man’s ongoing medical condition is becomingampatible with safety factors involving
driving Heavy Vehicles on Site — he needs to b&ilmpat a more appropriate job, or requesting an
early pension on medical grounds.

I have given him the details to contact Linda Beinsion Fund Manager. She will visit him at home
with all her details & options, if he wishes.”

The evidence of Mr Main is that he personalblivered this memorandum to Mr Hunter.
When he arrived at Mr Hunter’'s office, he foundtthhe Process Manager, Mr Peter
Shepherd (and possibly Mr Hick) were also preskmtMain says that it was conveyed to
him that the managers agreed with the assessmddt Biirley and that there was no other
work available for him. However, given the evideiééMr Hunter and Mr Shepherd, while it
is most probable that on the ™4f February 2003 Mr Main was made aware that @ th
medical advice of Dr Burley, he could no longereoeployed as a driver, the decision was not
conveyed to him as brutally as he portrays. Mr Maas granted special leave and there is
acceptable evidence that there were other meetiitgsMr Main. Other employment options
within SteelServ and New Zealand Steel Limited wexglored but nothing suitable was
found.

Arrangements were subsequently made for MmMaiapply to have his pension entitlements
paid out on medical grounds and this duly occuradiggit Mr Main says (and | accept), that
he did this reluctantly on the grounds that he sewother option in order to survive
financially.

On 29 October 2003 Mr Hunter wrote to Mr Maonfirming the termination of Mr Main’s
employment:

“Since the 28 of December 2002 you have been away from workvésious lengths of time due to
your illness. You returned for a six month periaiviieen February and August of this year. Currently
you have been away from work from the 2nd of Au@@$33.

On the 14 of August 2003 you were advised by thepaoy medical advisor that your medical
condition was such that you needed to look for @aenappropriate job or to request an early pension
from the Pension Fund on medical grounds.

Except for the six month time frame, as indicatedve when you returned to work, you had not been
able to be at work in your full time position frahre 28th of December 2002.

You have indicated that you have applied for atygansion and given the advice from the company
Medical Advisor, SteelServ has no alternative buetease you from its employ.

Your employment with SteelServ will cease as ofitieof November 2003.”

The termination of Mr Mains employment was ftoned in a further letter from Mr Hunter



dated 5 November 2003.

Analysisand Conclusions

WasMr Main dismissed?

[17]

[18]

[19]

The primary matter that falls to be determingdvhether Mr Main was dismissed from his
employment as he claims or whether the terminationis employment was an agreed early
retirement on medical grounds.

Following an analysis of the overall evidenitds my conclusion that the termination of Mr
Main’s employment was a dismissal on medical greunhile it is true that Mr Main took
appropriate steps to present the necessary meditlia that allowed him access his pension
entitlements, | do not accept that the terminatdMr Main’s employment was an agreed
early retirement on medical grounds. It is cleat tir Main was a most reluctant participant
in the process that led to him retiring on medgralunds.

| conclude that following the opinion preseshtey Dr Burley on 14 February 2003, Mr Main
was presented withfait accompli — that is, he was no longer permitted to drive aglyicles
and as there was no alternative employment availabhim, his only source of economic
survival was to reluctantly retire from SteelSem medical grounds. Furthermore, Mr
Hunter’'s letters of 29 October 2003 and 5 Noveni®@d3, while couched in seemingly
innocuous terms, make it quite clear that Steel®&s terminating Mr Main’s employment
on the advice of Dr Burley. There is no mentioran§ understanding being reached between
SteelServ and Mr Main that his employment wouldsesan mutually agreed terms.

Wasthedismissal unjustified?

[20]

[22]

[23]

Where an employer decides to terminate theleyngent of an employee due to medical
factors, the test to be applied is the same orteahyalies to any dismissal. That is: Whether
the decision to dismiss was a fair and reasonaideio the circumstances, and based on a
genuine belief honestly formed, on the basis ofeWidence that the employer had available
to it, following a fair, adequate and honest ingdir

The obligations upon an employer faced with tircumstances similar to those that applied
to Mr Main, were set out by the Employment CourMnotor Machinists Ltd v Craig [1996]
2 ERNZ 585 at 592:

“However, if the employer chooses to dismiss, dsoa must be justified at the time in accordance
with the jurisprudence set down by the Employmenur€ its predecessors, and the Court of
Appeal. That is, the employer must have substamégeons for the dismissal, and must show that
the procedure it followed in carrying out the dissal was fair. This ensures the employee is not
dismissed without the opportunity to provide infation such as medical reports, to prevent the
employer taking such action, while at the same taiewing the employer to end the contract

without needing to establish that the contract fmastrated.”

Following theMotor Machinists case, the first question that arises is: Did Sew®l$ave
substantive reasons for the dismissal?

In arriving at an answer to that question, | amsoowus of the danger of the Authority being
seen to place itself in the shoes of the employet/aa usurping the decision made.
Nonetheless, there are two particular factors is ttase that make it somewhat unique.

! Lang v Eagle Airways Limited [1996] 1 ERNZ 57 (CA).
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[26]

[27]
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Firstly, there is the nature of the work environtnand the requirement for a higher standard
of responsibility and caution in regard to healtid safety factors than would be found in

most work places. The evidence available to thenduty shows clearly that the work site

where Mr Main was employed has considerable pakfdr serious consequences in the
event of an accident caused by inattention or aicatty induced mishap. Consequently, the
management of SteelServ are bound to ensure thgpo&dntial problems are closely

monitored and preventative actions implementetbllibws that the necessary vigilance must
apply not only to plant and equipment, but alseh ability of employees to carry out their

duties in a safe manner for up to 12 hours eadh shi

| note also that the applicable collective émyment agreement provides a requirement that
employees that are absent for two or more daystdusickness, must report to the site
Medical Centre to obtain a clearance to resume \&gehn.

The second factor that exists in this casinas Mr Main had a medical history pertaining to
the symptoms and effects of multiple sclerosis frasnfar back as the year 1998 albeit the
affects did not become more pronounced until 20@Draore so again in 2003.

As witnessed by the medical notes provided to théhdrity, Dr Burley was very familiar
with Mr Main’s medical background and was clearlya position to provide an opinion to
SteelServ management. Given also that Dr Burlegxiserienced in his field and has a
substantial knowledge of the New Zealand Steelasit its operations, | find that SteelServ
were entitled to rely upon the opinion providedhay regarding the medical condition of Mr
Main.

Taking all of the above into account, | firttht the decision of SteelServ to dismiss Mr Main
was a fair and reasonable one in the circumstaandsthat the decision was based on a
genuine belief on the part of Mr Hunter followirtgetreceipt of the opinion of Dr Burley. Mr
Hunter was also familiar with Mr Main’s health bgc&und and the reasons for past
absences. | have no doubts that Mr Hunter did indtit easy to reach his decision about the
continued employment of Mr Main as it is appardm@ttMr Main was held in high regard
both in regard to his work practices and his hgnastto his medical condition.

Turning to the procedural aspects of Mr Maidismissal — Was the procedure followed fair?
The finding above has dealt with the informatioattivas available to SteelServ in making
the decision to dismiss Mr Main. However, questitiasve been raised by him about the
availability of specialist advice from Dr Willougipthe Neurologist that had been examining
Mr Main on a regular basis. The Authority has bgwovided with a letter from Dr
Willoughby dated 7 October 2003. Dr Willoughby st

“Mr Main is taking part in a trial of new treatmefar multiple sclerosis. | understand there has
been concern about his ability to continue in espnt job which involves driving.

The course of his neurologic disorder has been afneelapses with a temporary increase in
symptoms and good recovery. At present he doetiana significant residual physical disability

and | would expect that he should be able to caetinis usual work commitments.”

The evidence of Mr Hunter is that he was naideaware of this letter until he saw it during
the preparation for the investigation meeting.degat that evidence. | also find it odd that Mr
Main did not see fit to produce this letter at anye prior to the termination of his

employment. There is also other evidence from Diddghby that gives a more optimistic
view of Mr Main’s condition and his ability to cantie his work at SteelServ, but all of this
has been produced after the termination of Mr Maiemployment and was not made
available for consideration whilst he remained esyied.
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[29] | have found and continue to hold that Mr Hrmivas entitled to rely on the information that
was available to him at the time the decision waslento terminate the employment of Mr
Main. Mr Main did not see fit to provide any altative view at that time and such
information cannot now be used to revisit the denishat was made on the best information
available to him at the time that Mr Hunter made drecision. In any event, the final decision
still rested with Mr Main’s employer as to whetlilee company was prepared to take the risk
of leaving Mr Main to drive in the environment thexisted. Given that Dr Burley was
familiar with both Mr Main’s condition and the sii¢ seems to me that SteelServ would have
still have been entitled to place more weight on Bdrley’'s opinion as an experienced
industrial practitioner.

[30] While ideally, it may have prudent for Steeds& have obtained another prognosis as to Mr
Main’s condition before making the decision to tarate his employment, | do not find that
there was anything unfair in the process that wakeriaken to arrive at that decision.

[31] [Inregard to the alternative argument of dimination of forced retirement on the grounds of

a disability, given that | have found that Mr Mauas dismissed, it has not been necessary to
address that proposition.]

Deter mination

[32] For the reasons given above, | find that teemination of Mr Main’'s employment at
SteelServ was a dismissal. | also find that thendisal was justified on medical grounds.

Costs

[33] Mr Main is in receipt of legal aid. Mr Skeltdmas submitted for SteelServ that should his
client’s position be upheld a costs award is nofght. Costs are to lie where they fall.

Ken Anderson
Member
Employment Relations Authority



