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Employment relationship problem

[1] The applicant, Nigel Lines, (“Mr Lines”) makes threlaims against the respondent, Ohau
Snow Holdings Limited (“Lake Ohau Lodge”). Theyeaa claim of unjustifiable dismissal, an
allegation of a breach of s.62 of the Employmenafens Act 2000 and an allegation of breach of
s.4 of the Wages Protection Act 1983.

[2] The respondent denies the allegation of unjustdialismissal, accepts some blame attaches
to its compliance with s.62 but seeks to minimisat tblame and claims the wages deduction
complained about by Mr Lines had his implied consend approval.

[3] Mr Lines was employed by Lake Ohau Lodge as a bsppe He started work there on
25 November 2003.

[4] It seems clear that there was a breach of s.@2edEmployment Relations Act 2000. There is
dispute about exactly what documents MrLines waserg by Lake Ohau Lodge on
commencement, but it is common ground that the ieg@i was not given a copy of any
employment agreement nor was he informed of théacbdetails of the relevant Union.

[5] Mrs Louise Neilson gave evidence for Lake Ohau leodgshe and her husband, Michael
Neilson, are effectively the governing and managtigectors of the respondent company.
Mrs Neilson is, amongst other things, responsibletiie administrative side of the business and
gave evidence that she normally took responsibidityproviding commencing employees with the
appropriate documentation.

[6] | found her to be a truthful and straightforwardness and accept her evidence that part of
the explanation for the failure to provide apprapicommencement documents was Mr Lines’ own
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failure to produce a copy of the bar manager'snkeewhich he claimed to have and which Lake
Ohau Lodge indicated was a key basis for his enmpémy.

[7] Mrs Neilson said that there was an expectation tHatines would produce his bar
manager’s licence and that once that was sightethéyemployer, she would then complete the
appropriate documentation in respect of the comeraeat of his employment. Because that never
happened (for reasons which | will explain laténg initial recruitment process was untidy.

[8] It is clear from the evidence that Lake Ohau Lodgel numerous anxieties about the
performance of Mr Lines and their evidence was they spoke to him on a number of occasions to
evidence that anxiety. However, as a matter of lafind that none of those discussions could
reasonably be regarded as a warning and it follthas Mr Lines had less understanding of the
depth of his employer’s concern than he ought te Head.

[9] Only one action by Lake Ohau Lodge is capable oideegarded as a warning and that is a
letter dated 14 January 2004 in which Lake Ohaugkodet out some particular concerns of a
performance nature.

[10] Mr Michael Neilson for Lake Ohau Lodge said thatregarded the letter of 14 January as in
effect a final written warning but it is clear ththere is no reference on the face of the lettehab
being its status nor, on the evidence from Mr Ljivess he aware that it had that significance.

[11] The 14 January warning letter refers to earliecuisions that the parties had but the
difficulty for Lake Ohau Lodge is that after thataming letter, although their anxieties and
concerns about Mr Lines probably increased, thedk tno steps to advise Mr Lines of those
concerns until the date of dismissal on 1 April£200

[12] In that regard anyway, | accept Mr Lines’ counselfomission that the employer’s growing
disquiet about Mr Lines’ performance was simply adequately communicated to Mr Lines in a
way that enabled him to discern the seriousnedsisoposition and/or which could give him an
opportunity to challenge inaccurate or erroneousguions or to improve his performance.

[13] | accept that Mr Neilson’s evidence was that theeee two previous verbabarningsduring
January, one on 5 January and one on 8 Januarljriiihes does not remember them as warnings
and thinks of them as only discussions. Furtherther of those so-called verbal warnings are
referred to as such in the clear warning lettet4fanuary and so | have to discount them.

[14] On 21 February 2004, there was a dispute betweelinds and customers in the bar which
resulted in a verbal complaint being received bkd.®hau Lodge the following morning. The
evidence of Mr Neilson was that he and his wifekgpaith Mr Lines on receipt of that complaint
but they make no claim that this discussion wasaeing in a legal sense. Mr Neilson’s evidence
in answer to a question from me was that they (L@kau Lodge) had got to the stage where they
were contemplating dismissal but wanted to thingudibhat for a period.

[15] That period seems to have come to an end on 1 2pd¥ when there was an initial meeting
in the morning of that day in the bar where Mr langorked. Present as well as Mr Lines were
Mr and Mrs Neilson. The precipitating event seertethave been a telephone call from Contiki
Tours which was a major client of Lake Ohau Lodreone of the January discussions between the
parties (which Lake Ohau Lodge seeks to call a iwgrbut which | have decided was no more than
a discussion), Mr and Mrs Neilson made it cleaMioLines how important the Contiki business
was to Lake Ohau Lodge and their evidence (whicacdept) was that they quantified the
importance of the business to Mr Lines in that assoon.
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[16] On 31 March 2004, Murray Scott, who is the OperaiManager of Contiki Holidays, rang
Mr Neilson in what he described in his evidence wé&s your informationcall to again complain
about Mr Lines. This precipitated the meeting WithLines the following day.

[17] It is clear from the evidence of both Mr and Mrdiben that they had completely lost
confidence in Mr Lines by then. It is also clelaattthey were not really sure how to deal with the
situation. Mr Neilson said in his evidence thathael never dismissed anybody before and at one
stage in the dismissal process he confessed thadstarted to ditheby then.

[18] The evidence is graphic that by the time Mr and Medson get to the dismissal meeting on
1 April, they are literallyat the end of their tethers For instance, Mr Neilson said in his evidence
that from 14 January onwardsyasn’t sure | could trust hinimeaning Mr Lines). Mrs Neilson
said in relation to the dismissal meeting thet were at the end of our tether with him. We had
tried really hard with him. He was in constant @érof ever being wrong. The final complaint
from Contiki was the last straw. His role was whospitable and Nigel was simply not hospitable.
We had come to the end.

[19] The meeting in the bar on the morning of 1 Aprihcoded with Mr Lines storming off.
Mrs Neilson’s evidence is clear that she thougat Mr Lines was dismissed then and certainly that
is Mr Lines’ view and is consistent with his bebawi in storming off.

[20] After he stormed off, Mr Lines uncontroverted evide was that he went for a drive and then
returned to see Mr Neilson alone in Mr Neilson'8a#f.

[21] Mr Neilson’s evidence was that the purpose of skisond meeting was to enable Mr Lines to
offer an explanation which might have forestallégldctual dismissal. This is inconsistent with the
evidence of both Mr Lines and Mrs Neilson that Ninds was dismissed at the end of the first
meeting.

[22] In any event, there was a second meeting. Mrssbieilwas not present at that second
meeting. Mr Neilson admitted in evidence before #uthority that he had handed Mr Lines the
dismissal letter at the beginning of the secondtmgen his office so it is difficult to see how
Mr Lines could have properly responded, even assgiithat he had a full picture of what the
problems actually were (and his evidence was ¢hesirhe did not).

[23] The letter of dismissal is itself a curious docuimefhe distress and tension which Mr and
Mrs Neilson obviously felt at the whole situati@absolutely evident from this dismissal letter.

[24] One extraordinary aspect of the dismissal lettani®ffer to retract the notice of dismissal if,
on reading the letter, Mr Lines has any explanatomwoffer. The inexperience and uncertainty of
Lake Ohau Lodge in this matter is graphically pyéd by this extraordinary suggestion.

| ssues

[25] There are a number of subsidiary matters which medx considered along with the central
issue as to the safety of the dismissal. It isvearent to deal with the subsidiary issues firfhe
issues are:

(@) Has there been a breach of s.62 of the EmploymelatiBns Act 2000, and what are
the consequences of that?

(b) Has there been a breach of s.4 of the Wages Huooteatt 1983, and what are the
consequences of that?
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(c) Was the procedure used to effect the dismissaPsafe
(d) Is there substantive justification for the dismi8sa

(e) Has the applicant contributed to his own misfortine

Section 62 of the Employment Relations Act

[26] There is no question that there has been a brdacb2of the Act. Mr Lines claims that that
is the position and Lake Ohau Lodge accepts tHatl@d to followsomeof the requirements of the
Act but allege that part of the reason for thatéthdoe sheeted home to Mr Lines himself.

[27] The evidence is clear that Mr Lines was not prodigeth a written copy of an individual
employment agreement, that he was not provided mftirmation about the applicable collective
employment agreement, that he was not advisedeafellevant Union or told that he might join that
Union or how to contact the Union.

[28] While it is highly speculative, there is an argutnéar the view that if Mr Lines had been
provided with the information about the Union memsihp and chosen to join, a capable Union
official might well have assisted him at an eargige which could have avoided the dismissal
which subsequently followed.

[29] However, | must say that | think it unfair and wasenable of Mr Lines to argue that he is
entitled to the protection of the law when on BB evidence before me it seems more likely than
not that Mr Lines knew or ought to have known timabholding himself out as a person who had a
bar manager’s licence, he was deliberately missgmtéeng the factual position.

[30] In the result, Mr Lines’ erroneous representatiwat he had a qualification which he did not
has meant that he earned over the comparatively paood of the employment significantly more
than he would otherwise have earned. Lake Ohagé.sdys that the figure that he earned over and
above what he would have earned as a simple barparas $1,700 and while Mr Lines’ counsel
disagrees with that figure, there is no doubt Heatarned more than he was actually entitled to by
virtue of claiming a qualification which he did nodve.

[31] What is even more fundamental is the evidence é&kl@hau Lodge that one of the main
reasons that Mr Lines was hired was precisely mxdwe claimed to have the bar manager’s
licence.

[32] The employer wanted Mr Lines to produce his bar agen's licence so that an individual
employment agreement could be entered into and twience was that the trigger point for
completing that documentation was the provisiothefbar manager’s licence so that matters could
be properly concluded.

[33] | do not accept Mr Lines’ evidence that the firstasion on which he was asked to produce
the bar manager’s licence was in March (that isntlomth before he was dismissed). | prefer the
evidence of Lake Ohau Lodge’s witnesses, includivag of Alastair Usher who was a former co-

worker of Mr Lines and who gave the clearest evigehy telephone from London that he was
aware of at least six occasions on which Mr Liness vasked by either Mr or Mrs Neilson to

produce his bar manager’s licence.

[34] Mrs Neilson’s evidence was clear that she wantedoir manager’s licence so that she could
complete the employment agreement documentatidrat does not seem unreasonable. Both she
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and Mr Neilson also made the point that Mr Lines Wwaing paid on the footing that he in fact held
the bar manager’s licence when he plainly did not.

[35] | accept the submission of Lake Ohau Lodge’s cduhse it is more rather than less likely
that Mr Lines knew full well that he did not holldet licence because, having completed the part of
the process for obtaining the licence which itasneon ground he had completed, he would have
known (or certainly ought to have known) that tioeirse of study he undertook was simply a part
of the requirement.

[36] My finding then is that there has been a breack.82 of the Employment Relations Act.
However, | am not persuaded that Mr Lines has éex@thsatisfactorily why he claimed to have a
bar manager’s licence when he clearly did notcckat the evidence of Lake Ohau Lodge that they
were waiting for the provision of the bar managécence (and gave Mr Lines numerous reminders
to produce the licence) to enable them to compieteemployment documentation. In all the
circumstances, | decline to determine any penaltglation to this breach.

Section 4 of the Wages Protection Act

[37] Mr Lines says that he did not consent to a dedndtiom his wages of $50 for cleaning the
chalet that he lived in after the end of the empiext relationship.

[38] The evidence is that the $50 deduction is a standeaduction which is a provision in all of
the employment agreements entered into by Lake Qlodge and | accept that evidence. The
difficulty though for Lake Ohau Lodge is that besalby common consent they cannot prove that
Mr Lines received the house rules (which contag$B60 deduction provision), it seems to me that
they are unable to rely upon it.

[39] | do accept the evidence that the house rules aféxed to the wall in the workplace and that
they would have been discussed and/or handed atdfdimeetings which Mr Lines probably was
at but | think the employer does have an obligatmbe absolutely explicit about a matter such as
this, particularly when the terms of s.4 are mangdat

[40] In passing, | make the observation that | do neeptcounsel for Mr Lines’ submission that
Mr Lines did not have an individual employment agnent. Given that he worked for the
employer for four months, that is a nonsense. Wséadtue is that he did not havevwaitten
individual employment agreement.

[41] To recompense Mr Lines for the illegal deductiortteé chalet cleaning fee from his pay, |
direct that Lake Ohau Lodge pay to him the sum5éf. $

Procedure

[42] There can be little doubt that the procedure endjdgehe employer to effect the dismissal of
Mr Lines did not meet the standards required by Mealand employment law.

[43] | have already found that the only warning prioithe dismissal was the letter in respect of
Mr Lines’ performance dated 14 January 2004. Asve mentioned above, there is evidence that
there were verbal warnings (Mr Usher, a witnesslfake Ohau Lodge, speaks of many verbal
warnings), but | am not satisfied that those epsazhn properly be referred to as verbal warnings.
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[44] Even if | am wrong about that, there can be no taulll that the actual dismissal event was
so unsafe as to not be able to stand.

[45] It seems to be common ground that whatever happesfede 14 January 2004, there was no
warning action taken after that date until the daghe dismissal.

[46] There was a major incident on 21 February 2004 kvbieen Mr Neilson’s evidence does not
claim to have resulted in a verbal warning issuweit Lines. All that happened after a complaint
was received was that Mr Lines was spoken to byahMt Mrs Neilson but Mr Neilson’s evidence
was that there waso formal meeting

[47] So no further disciplinary responses were madedkelOhau Lodge until the complaint was
received from Contiki on 31 March which precipithtine meeting in the bar the following day, 1
April 2004.

[48] The evidence is that Mr and Mrs Neilson were thdrat the pair of them went through the
Contiki complaint and certainly Mrs Neilson and Mnes both thought that he had been dismissed
at the end of that morning meeting.

[49] Mr Lines left the meeting, went for a drive, retednto talk to Mr Neilson in his office and on
Mr Neilson’s evidence was immediately presentedhwhe letter of dismissal dated 1 April 2004.

[50] Even if Mr Lines were ready, willing and able tdesfan extensive explanation of what he
understood to be the employer’'s complaint, it wWasarty too late because by common consent he
had been dismissed verbally at the end of the mgrmeeting and even if that is not right, he was
presented with a dismissal letter at the beginoinhthe afternoon meeting, before he has even had
an opportunity to offer any explanation.

[51] Those facts, coupled with the inadequacy of thecadio Mr Lines about what the meeting
concerned and the difficulty that he would have hladetting a representative to be present, even
assuming that he knew what the meeting was abakeithe dismissal process unsafe.

Substantive justification

[52] Lake Ohau Lodge presents a case for substantitdigason based really on Mr Lines’
attitude to the job. In essence, they say thatvhs arrogant and cocky and could not be told
anything. Witness after witness has said that Me4&’ attitude was harming the reputation of Lake
Ohau Lodge and thus damaging the employer’s busines

[53] All of the Lake Ohau Lodge withesses made it cthat they had conveyed their concerns in
one way or another to the employers so the emm@oyél have been well aware of the challenges
that they were facing, given Mr Lines’ attitude.

[54] The fatal difficulty for Lake Ohau Lodge is thakthdid not tell Mr Lines what he was doing
wrongly, give him an opportunity to explain himseifgive him a reasonable opportunity to remedy
his alleged defaults. Without that, the genuin@éceons that the employer might have are
meaningless and simply cannot be given weight to.



Contribution

[55] Generally, | accept the submission of counsel farLMes that it is difficult to see how
Mr Lines could have contributed to matters in ainstiances where he was not made aware of the
nature of his defaults.

[56] Mr Lines’ counsel quotes a section from the deteaton in respect oWright v. Tuinga
Whanau TrusAA117-05 (Member Scott) and | venture to adopt tinaotation with approval. It is
as follows:

| have found that the other issues that gave nseoncern on the employer’s part
were not dealt with appropriately at the time thegcurred. If there was

substance to any of these issues the employer dtademonstrated to me by
bringing evidence they were appropriately raiseldiattobjective standards of
expected conduct/performance were set, that Ms RAfsigoerformance was

appropriately monitored, that she was given apprater support and training to

achieve the standards required and that she wasis®iled and/or warned that
her employment would be in jeopardy if she didreath the required standards
of performance/conduct.

As a result | am unable to find Ms Wright contrigaitto the situation giving rise
to the disadvantage/dismissal she has faced andrdicgly | will not be
reducing remedies ordered in her favour for thesssons.

[57] However, there are other issues in the instant wéseh need to be taken into consideration.
First is the suggestion that the applicant, Mr kinwas effectively paidver the odd¥y claiming
he had a bar manager’s licence when he plainlydid

[58] Second, Mr Lines painted a mural on one wall of ¢helet that he occupied at Lake Ohau
Lodge and he acknowledged in his evidence befageAtlthority that he had done this entirely
without authority. Lake Ohau Lodge seeks to recdnam Mr Lines the cost of making good that
particular wall.

[59] | consider it entirely appropriate that both ofgbenatters be considered when the question of
compensation is determined.

Determination

[60] I find that Mr Lines has made out his claim for anjustifiable dismissal by his former
employer, Lake Ohau Lodge. That being the positioreed to consider compensation due for hurt,
humiliation and injury to feelings and the issudast wages.

[61] Dealing with the lost wages first, the evidence wes Mr Lines was dismissed on 1 April
and was not employed again until 15 June 2004walré Mr Lines $4,000 as a contribution to his
lost wages for the period from the date of dismidsavn to the date of re-engagement.

[62] On the question of compensation, | am not mindech&ke a large award and were nothing
else in issue, | would have been inclined to makeawaard of $3,000.



8

[63] However, as | have signalled earlier in this deteation, | think it only appropriate that |
rebate that award by an amount to assist the emiptoyrepaint the chalet wall previously occupied
by Mr Lines and now bearing his unauthorised maral | allow $1,000 under that head.

[64] | allow a similar amount to effectively compensdtee employer for the overpayment
occasioned by Mr Lines’ erroneous claim of havifgaamanager’s licence.

[65] It follows that Lake Ohau Lodge is to pay Mr Lirtee sum of $1,000 in compensation.

Summary

[66] Lake Ohau Lodge is to pay Mr Lines the followingrsu

(& $1,000 by way of compensation under s.123(c)(1)hef Employment Relations Act
2000;

(b) $4,000 gross as a contribution to wages lost irsequence of the dismissal; and

(c) $50 in reimbursement of the chalet cleaning costsmeously deducted from Mr Lines’
final pay.

Assistance for the employer

[67] Lake Ohau Lodge gave evidence in this matter thay twere uncertain of what to do in
responding to what they perceived to be Mr Linesfgrmance inadequacies. Mr Neilson said that
he had not dismissed anybody before and he wasfraarly about the difficulties which he thought
he faced.

[68] The employer is in a remote rural location andhsodifficulties about getting proper advice
would undoubtedly be compounded.

[69] However, the employer also advanced some intengenad unhelpful observations about
Mr Lines’ rights. Taken together, all these matteeem to me to speak volumes for the need for
Lake Ohau Lodge to get proper employment law advice

(@ In respect of the structure of their employmentiagements and the basis on which
they engage and enter into employment agreemetiisstaiff; and

(b) The basis on which they deal with disciplinary apérformance matters and/or
dismissal issues.

[70] | commend to them the notion that they consult g legal representative at an early date
to obtain the appropriate advice that they so eilgeneed and/or that they seek to become
members of the Otago/Southland Employers’ Assamatir another equivalent body which can
provide them with ongoing support and assistanesa éom a distance.



Costs

[71] Costs are reserved.

James Crichton
Member of Employment Relations Authority



