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DETERMINATION OF THE AUTHORITY
A. Mr Lemalu isdeclined leave to raise his per sonal grievance under

s114(4) of the Employment Relations Act 2000.

B. Costsarereserved.

Employment relationship problem

[1] Air New Zealand Limited (ANZL) employed Talaifo Lexlu as a storeperson
from 1997 to 2007. On 16 February 2007 ANZL supphain manager Eddie

Rutgers dismissed Mr Lemalu for serious misconduct.

[2] An ANZL disciplinary inquiry had concluded Mr Lemalbreached the
‘airside’ driving rules at Auckland Airport. Dumgna night shift in January 2007 and
while driving a delivery van in an area coveredthg airside rules, Mr Lemalu was

detected by a speed camera going faster than pedmiThe camera flashed. Video
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footage showed Mr Lemalu then sat in the vehicle geveral minutes before

approaching the camera and covering its lens, ptangit from operating.

[3] Mr Lemalu already had demerit points on his airsiiZing permit. The
further demerit points for the offences in Janud@B07 meant he exceeded the

permissible level of points and his permit was efled.

[4] Following his dismissal Mr Lemalu spoke with Enggnag Printing and
Manufacturing Union (EPMU) organiser Mike Loughrand solicitor Anne-Marie
Mclnally about pursing a personal grievance. Okp#l 2007 Ms Mclnally wrote to
Mr Lemalu confirming the EPMU would not take anyther action on his grievance.

[5] On 16 October 2007 Mr Lemalu lodged a personalgriee application in the
Authority. In a letter attached to his applicatiand dated 20 August 2007 Mr
Lemalu acknowledged he had not raised his grievamt@n the required 90-day
period. In its statement of reply on 1 Novembed2@NZL did not consent to the
grievance being raised outside the 90 days sdté¥imployment Relations Act 2000
(the Act). The matter was referred to mediationcWwloccurred on 17 March 2008
without resolving issues between the parties.

[6] The Authority suspended the proceedings on 24 A8 when Mr Lemalu

advised he wanted to get a representative and &dalAir New Zealand also asked
that the issue of Mr Lemalu’'s claim being filed coft time be dealt with as a
preliminary issue. On 16 January 2009 Mr Lemalkedsfor his application to be
“unsuspendédand said he would represent himself. An Authoddse management
conference by telephone on 1 April 2009 was adjedireo Mr Lemalu could seek
representation. On 9 April 2009 Christchurch adwecKevin Murray advised the
Authority he represented Mr Lemalu and was proviaeth copies of documents
from the file. A letter was sent to Mr Murray of April 2009 inquiring about Mr

Lemalu’s intentions but the file shows no responss received. More than two
years later — on 29 June 2011 — Mr Lemalu advised Authority he was now

representing himself and wished to proceed.

[7] Arrangements were then made for an Authority ingatibn meeting of the
preliminary issue as to whether Mr Lemalu shouldylanted leave under s114(4) of
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the Act to raise his grievance outside the 90-darjod. Those arrangements included

the parties lodging an amended statement of problahstatement in reply.

[8] Following a joint proposal of counsel the Authoritgceived evidence by
affidavit from three witnesses and took Mr Lemale\sdence, under oath, at the
investigation meeting. The affidavits were from:
(i) Mr Rutgers; and
(i) Mike Loughran, an EPMU organiser who had represeife Lemalu
during his disciplinary meetings with ANZL; and
(i)  Pam Low, a registered psychologist at Pro Careledggical Services in
Manukau, who had met with Mr Lemalu in five therapgssions held
between 13 December 2006 and 30 April 2007.

[9] The matter was determined on the basis of thosdaaifs, Mr Lemalu’s
written and oral evidence, relevant documents sepplith the pleadings and
affidavits, and counsels’ written and oral subnussito the investigation meeting.
As permitted under s174 of the Act this determoratias not set out all the evidence
and submissions received but has stated the Atysofindings of facts and law and

expressed conclusions on matters requiring detatioim

Issue

[10] The issue for determination was whether Mr LemaRaiture to lodge his
personal grievance within 90 days of his dismissall6 February 2007 (that is by 17
May 2007) was “occasioned” (caused) by one or nodrihe following exceptional
circumstances:

(1) Mr Lemalu being so affected or traumatisedthy matter giving
rise to the grievance (that is his dismissal fogaoh of airside
rules) that he was unable to properly consideingithe grievance
in time; and/or

(i) Mr Lemalu making reasonable arrangements to haagtievance
raised on his behalf by his union representativierbel7 May
2007 but the union unreasonably failing to ensime grievance

was raised within the required time; and/or
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(i) A combination of factors — including his psycholcai state,
financial pressures on him, and a sense of hopeesdollowing
the EPMU'’s refusal to pursue his case — that weramaisual and
uncommon and not regular, routine or normally entexed, he
was unable during the statutory period to considesing the

grievance'

[11] Because | have concluded the delay was not ocasiby one or more such
exceptional circumstance, it was not necessaryotwsider the second step of the
threshold issue under s114(4)(b) of the Act ashether it would also have been just
to grant the leave sought.

Grievance not raised within 90 days

[12] While Mr Lemalu had acknowledged from the outset lofiging his
application in the Authority that he did not raige grievance within 90 days, his
evidence to the investigation was that he told ANgpresentatives at the time of his
dismissal he wasnbt happy with their decision to dismiss him and he intedde
“appeal it. The evidence of Mr Loughran and Mr Rutgers dat corroborate Mr
Lemalu making any such statement at the time. HWeweven if he did as he said he

did, that alone was not sufficient to raise a qarese.

[13] Mr Loughran’s affidavit attached copies of docunsefiom EPMU's file for
Mr Lemalu. These included a copy of ANZL'’s disnaikketter and on that copy the

following words were written in Mr Lemalu’s handwnig:

| Tai Lemalu wish to appeal this judgement and wvether

judgements that Air New Zealand has laid againstmagne. And
believe this ‘dismissal’ was not fairly consideradd reasons of
defence not taken into account. Past and all igigstary actions’,

decisions and meetings.

[14] Mr Rutgers’ evidence was that he had not seen rloé before it was
provided in 2011 as part of papers lodged for théhArity investigation. He believed

ANZL was not given a copy of it in 2007. | congidemost likely Mr Lemalu’s

! Creedy v Commissioner of Polif2008] ERNZ 109 (SC) at [31] considering the ConfrAppeal’s
earlier decision on the definition of exception&camstances given iWwilkins & Field Limited v
Fortune[1998] 2 ERNZ 70.
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comments were written only on his own copy of tiarissal letter or on a copy that
he gave to Mr Loughran or Ms Mclnally and were noimmunicated to any ANZL
representative within the 90-day period. Howewaneif it had been given to ANZL

that wording alone would not have been sufficiemaise the grievance.

Arrangementswith EPMU

[15] The evidence of Mr Lemalu and Mr Loughran concutteat they had spoken
on 16 February 2007 about Mr Lemalu raising a pebkarievance over his
dismissal. Mr Loughran had then promptly arranfpgdMr Lemalu to meet with Ms
Mclnally.

[16] In preparation for that meeting Mr Lemalu wroteia gage note about his
grievance, dated 19 February 2007. He met twich Wis Mclnally — once on 21
February and again on 1 March 2007. With his pgsian Ms Mclnally then made
inquiries of the Manukau Super Clinic (about whethemedical issue may have
contributed to the behaviour of Mr Lemalu on thghtiof the event for which he was

dismissed) and Ms Low (about whether psychologssales contributed).

[17] Ms Mclnally wrote three letters to Mr Lemalu indiicey doubts about whether
he would be successful in a personal grievance.8®farch she wrote giving her
view that there was no realistic prospect of suecedn 22 March, after considering
the health information she had gathered, Ms Mgnultote that she continued to
have ‘strong reservatiorisand asked Mr Lemalu to meet with her and worlotigh
the information together. When Mr Lemalu did ntiead an appointment made for 2
April Ms Mclinally wrote to confirm the EPMU’s posiih on his grievance. Her letter
stated the EPMU’s conclusion that ANZL could legglistify dismissing him and

told Mr Lemalu the EPMU would not assist him toddke grievance any further.

[18] In his evidence to the Authority Mr Lemalu confirchéne received the
EPMU’s 2 April letter.

[19] | was satisfied from the evidence on this pointt,thehile Mr Lemalu had
sought to have the EPMU raise the grievance obdtsilf, the union did not agree to

do so. The union solicitor carefully explored gassible evidence to support his case
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and, after evaluating that material, advised himy\a@early that it would not pursue
his grievance on his behalf. Consequently them@we reasonable arrangements and
no unreasonable failure of the type contemplatexilitb(b) of the Act. That category

of exceptional circumstance does not apply in Mmhku's case.

[20] This was not a situation where he was given humiedelated advice. From
the date of the EMPU's latest advice Mr Lemalul $tdd 45 days of the statutory

period remaining in which to take other measurasie his grievance.

Inability dueto effect and trauma?

[21] | was not satisfied the evidence supported Mr Lemsaiontention that he was

so affected by the dismissal that he was unableréperly consider raising the

grievance before 17 May 2007 — that is an excegtioincumstance of the type stated
at s115(a) of the Act.

[22] His evidence was that he did not feel well enouglbeé able to think clearly
and write a statement of problem to the Authoritttiluseveral months after his

dismissal.

[23] | find that does not accord with information avhl& from two therapy
sessions he attended with Ms Low during the 90statutory period — once on 14
March and once on 30 April.

[24] Mr Lemalu suggested Ms Low’s notes from those saessiwere overly
optimistic or positive about his actual mental @yghological state at the time.
However | prefer those notes, taken at the timenaee likely to be objective and

accurate than Mr Lemalu’s much later, subjectividenvce.

[25] On 14 March Ms Low recorded that Mr Lemalu reportedwas toping’,
compiling information for his case and continuecb® upset about being dismissed

but was able tostep back a bit at presént

[26] By the time Ms Low and Mr Lemalu met on 30 Apd had the news that the
EPMU would not take his grievance for him. Ms Leacorded that Mr Lemalu
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reported he was well, calmer, less angry and mbiegophical. Although he had
been told by the EPMU lawyer that he did not hawvase to proceed, he said he was
“continuing to try and ‘have a say’ on his dwnShe also noted that they discussed
getting another referral for further therapy sessias he would like ongoing support

as he proceeds with his employment dispute

[27] Those notes confirmed, | find, that Mr Lemalu wa¢eao properly consider
raising his grievance at a date that was at leasiays before the statutory period was

due to expire.

[28] His own 19 February notes also showed that earli¢he 90 day period he
was able to consider in considerable depth his thenghts and feelings about the
dismissal and his view of the circumstances thaitdeit. During his employment Mr
Lemalu had raised issues of concern with ANZL imttemn form — including writing

at least twice to the chief executiveard his 19 February notes showed he remained

able to set out fairly complex arguments at comraiole length.

[29] | find it unlikely that, having served as a unioslebate for several years, Mr
Lemalu was unaware of the time limit or other reguonents for raising a personal
grievance with ANZL. He had been through the ‘dpgrstages’ of that process in
September 2005 when he talked with Mr Loughran abaiging a grievance over a

final written warning he had received at that time.

A combination of factorsamounting to exceptional circumstances?

[30] | also considered Ms Darroch’s submissions, madbéenalternative, that Mr
Lemalu’s situation at the relevant time amounte@xoeptional circumstances wider

than any specific example given in s115.

[31] The categories of exceptional circumstances gitesia5s of the Act are not
an exhaustive exposition or comprehensive schedulhat may constitute such
circumstances for the purposes of s 114 but thesenples assist in determining
when such circumstances exist and when they dé f@om that principle | accept a

combination of factors — even including some aspeagkin to the specific

2 Creedyijbid, at [26] and [28].
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circumstances given in s115 — might amount to exmeal circumstances that caused
delay in raising a grievance (if truly establishasl not usual, regular, routine or
regularly encountered). If that combination wadalglsshed as exceptional,
consideration would then be required of whethevas just to grant leave to proceed
with the grievance out of time. However | was Batisfied such a combination of

factors delayed Mr Lemalu from raising his grievanc

[32] The factors submitted as acting in combinationmuthe 90-day period in a
way that was exceptional comprised:

(1) Mr Lemalu’s history of mental health concerns daitbe caused or
made worse by pressures at work, including a nenpwaakdown
in 2004; and

(i) a sense of hopelessness or profound disappoinewpetienced by
Mr Lemalu after being dismissed and being told IBME that it
would not take his case; and

(i)  financial and family pressures resulting from hissnadssal
including the prospect of eviction for failure tayprent and having

personal property repossessed.

[33] | agreed with ANZL'’s submission that the presswaed feelings experienced
by Mr Lemalu should not be downplayed or triviatisSeut were not circumstances
that were so unusual or uncommon for someone wkloblean dismissed that they

were exceptional.

[34] | was satisfied, from evidence already discusdedt, it was more likely than
not that throughout this period Mr Lemalu had ramediable to consider and prepare
the raising of a personal grievance even thoughelve evidence that his comments to

Ms Low at the time about continuing to have a sayis own were justéngry talk.

Costs

[35] Costs are reserved. The parties are encouragagrée any matter of costs
between themselves. If they are not able to dangsban Authority determination of
costs is sought, ANZL may lodge and serve a mendoranas to costs within 28 days

of the date of this determination. Mr Lemalu wothén have 14 days from the date
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of service to lodge any reply memorandum. No a&pibn for costs will be

considered outside this timetable without priovkea

[36] If the parties cannot resolve costs themselves Atlitdority is likely to set
costs on its usual tariff basis. For this reldtnaraightforward investigation meeting
lasting less than two hours, the likely award afteas $1000. That amount would be
subject to the parties’ submissions about any fact@quiring an upward or

downward adjustment of the tarfff.

Robin Arthur
Member of the Employment Relations Authority

*PBO Ltd v Da Cruf2005] 1 ERNZ 808.



