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DETERMINATION OF THE AUTHORITY

Mrs Larsen’s employment relationship problem

1. The applicant, Mrs Kim Larsen, says that hepleger, Parfums Christian Dior (NZ) Ltd (Dior)
unilaterally removed some of her duties withoutstdtation or justification, failed to provide her
with a safe workplace and excluded her from pafrth® business, to the point where she resigned.
She says that this resignation amounted to a ecmiste dismissal. Mrs Larsen also says that
following her resignation her employer required teeteave her position without working out her
notice and that this mounted to an unjustified dssad. In addition Mrs Larsen claims that she was
entitled to receive a bonus payment of $5120.G8erahan the $2181.00 offered by Dior.

2. In response Dior say that the reduction inch#ies was agreed to by Mrs Larsen and was, in
any event, of a temporary nature. They say that IMrsen resigned from her position and that as
she was taking a position with a competitor it wasconsidered appropriate that she continue to
work for Dior during her notice period but was p#adthis time. Dior says that Mrs Larsen’s
bonus was correctly calculated based on her pedocsand in terms of the company’s bonus
scheme.

Background

3. During the course of my investigation | heaigbad deal of evidence regarding Mrs Larsen’s
employment with Dior and the circumstances whitle, says, led her to resign. In the interests of
brevity, and | hope without diminishing the impofithe evidence | have heard, the following
paragraphs set out only an outline of that evidenagsh to reassure parties that | have takee not
of all of the evidence in reaching my conclusiamghis matter.
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4. Mrs Larsen commenced her employment with Diokpril 2003, with the title of Business
Development Manager. She says that she took thiegochuse it contained a formal training
component and that she had always wanted to [z@@itr She says that she had undertaken several
training programmes to give herself a better oppoty for advancement in this area. The position
description for the position contained three mammponents: In field coaching i.e. non - formal
training time in the field coaching beauty consuiita formal classroom training and event
management. There is some dispute regarding Yieedéeach of these components. Mrs Larsen
says that the coaching comprised approximately @D&e role whereas the position profile
suggests 90%. Mrs Larsen says that the formalitigiicomponent comprised approximately 10%

of her role.

5. According to Mrs Larsen the first year of herggoyment with Dior went well. However the
absence of other staff resulted in Mrs Larsen pgkip additional duties to cover temporary
vacancies. During July and August 2004 a numbergsdnisational/logistical errors occurred for
which Ms Larsen believes she was held accountabt though for the most part they were not
within her area of responsibility.

6. On 20 August 2004 Mrs Larsen met with Ms MBagatella, the Dior Training and
Development Manager for Australasia, and Mr Gredéyy the company’s New Zealand General
Manager. At this meeting the parties discussedllMrsen’s workload and performance, in
particular as this related to formal training sessi All parties agree that the question of aliena
to Mrs Larsen’s job specification was not discussetthis meeting.

7. Ms Bagatella says that several days after thetimg of 20 August she contacted Mrs Larsen by
telephone and proposed several alterations taberesponsibilities. She says that this involved
removing most of the formal training to allow Mrarsen to concentrate on informal coaching. She
says that she subsequently discussed these prepagaMrs Larsen and with Mr Fly and Mrs
Larsen agreed to the alterations. Mrs Larsentsist she was stunned by the removal of the
formal training component and that Ms Bagatella tiachanded rather than proposed the changes.
She says she did not immediately say anythingspaese as she was completely disheartened.
She accepts that in a conversation with Mr Flydidandicate that she was “relieved” by the
changes but that this “relief” was because of thess she had been under because of Ms
Bagatella’s close scrutiny.

8. On 17 September 2004 Ms Bagatella e-mailedldrsen an amended job description. This
new job description was entitled Performance Dgualent Consultant. On 22 September Mrs
Larsen responded to this new job description saying

Dear Mary,

Thanks for the updated job description, it doe® giwich clearer direction for 2005.
Why the title change, | was assured that this veasardemotion, but more in the way of
clearer direction. ......

Ms Bagatella immediately responded:

Hi Kim, welcome back!

The is no change to your title, you are doing aagjjeb out there! You are absolutely right
the purpose was to have a more focused and cleactdin.

| used the wrong cover page, it was the one | wakivwg on before we decided on what your
job title would be.

Sorry about this, | will amend it on Friday and geyou the correct copy.
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Mrs Larsen says she did not immediately objechéortew job description as she wished to run a
formal training school beginning on 27 Septembd&2® prove her ability in the training area.
She successfully conducted this training and wasptilmented by Ms Bagatella on how well she
had preformed.

9. During the latter part of 2004 Mrs Larsen sting several incidents occurred which made her
feel increasingly stressed. These incidents iredud

* The tabling of her new job description at a staffeting with the incorrect job title. (Ms
Bagatella insists that this was merely a mistakbempart)

» The removal from her of the issuing of certificatesuccessful sales staff (the company
says that this was to relieve Mrs Larsen of an adstrative burden)

» Another staff member was given the responsibitityrtinning a Dior event at Sky City in
October 2004.

* Ms Larson says that the number of e-mails shevedairopped dramatically that she felt
frozen outof the Dior management team. (the company pratiagange of e-mails to
demonstrate that this was not the case)

* Immediately prior to Christmas Mrs Larsen and My kad a public confrontation regarding
whether or not Mrs Larsen should complete a shitie Dior counter at Manukau City.

10. In November 2004 Mrs Larsen says that sheuvesr increasing stress over the way in which
the company was treating her. She approacheddesorddue to chest pains and migraine
headaches and was referred to a specialist cagiBbloShe says she was very depressed. Between
9 and 16 January 2005 she says that she was iougod accident and emergency due to

respiratory distress and that her doctor suggdbktddshe leave her job with Dior for the sake of he
health.

11. 18 January 2005 Mrs Larsen returned to warkfsick leave and advised Mr Fly that she was
resigning to take up a new position. She sayswhde this new position was a “step backwards”
she felt she needed to remove herself from thealtityeenvironment at Dior. When she first
advised him of her resignation she says that Miirkdjcated that she could continue to work until
11 February 2005. However that evening Mr Flygktmed her at home and advised her that he
had consulted with (the Australian) head officdney{ had advised that because she was going to a
competitor she should come in the next day, hamd ber car and cell phone and that she would be
paid for the balance of her notice but would notdmpuired to work. She says she was humiliated
by being so unceremoniously removed from her pmsiind felt she was being dismissed.

12. Surprisingly, given her subsequent claim afstauctive dismissal, on 19 January Mrs Larsen
sent an e-mail to Ms Bagatella saying:

Dear Mary, As | am sure you are now aware, | hageided after much deliberation to move
on in my working career.

Mary, | wish to take this opportunity to thank yfouthe help and encouragement in the past
with the training role...again, thank you for eveigthand hopefully we will meet again in
the future.

Regards always

Kim

13. After her departure from Dior Mrs Larsen’s husbandtacted Mr Fly seeking payment of his
wife’s bonus entitlement. After some delay the pamy advised Mr Larsen that a bonus of $2181,
of a potential of $5,160, would be paid. Mr Flppided a breakdown of the reasons for this level
of bonus but, Mrs Larsen says she does not considethe breakdown provided properly reflects
her performance. Mrs Larsen contends that shddheupaid the full bonus ($5,120). She says
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that for the year end 31 December 2003 she wastipaifiill possible bonus. She argues that as she
was not given a proper opportunity to comment ooamtest the level of payment offered she
should be entitled to the full possible bonus 1002 Dior argue that they have properly assessed
Ms Larsen’s performance during the 2004 year agaesagreed performance criteria and that the
bonus calculated is correct.

The issues for determination

14. There are three questions to be determinddsmatter.

» Did the actions of her Mrs Larsen’s employer, igidhg in particular the removal of some
of her duties and the alleged failure to providate workplace, when taken as a whole,
create such stress and pressure on Mrs Larsesh@diad no option but to resign i.e. was
the termination of her employment by way of condiie dismissal rather than
resignation.

* Was the insistence by Dior that Mrs Larsen not waarkher period of notice, and/or the
manner in this was carried out, amount to an utfigdtdismissal.

* Was Mrs Larsen entitled to receive a full perforecabonus for 2004.

Constructive dismissal?

15. There is no doubt that some of Mrs Larsentgedwere removed. What is in dispute is the
extent of the duties removed, whether or not theoreal was temporary and whether or not Mrs
Larsen agreed to these changes. Mrs Larsen satyshih did not agree to the removal of these
duties and that the duties removed were an impoctamponent of the overall position. She says
that the company was aware of her strong desirgctease her training skills. On the other hand
the company says that formal training was a redétiminor part of the role and that the change
amounted to the removal of only 12 days of formaihing sessions. The company says that Mrs
Larsen was clearly not coping with the full rangeloties and was struggling to fulfil other aspects
of her role. They say the changes meant that Mrsdn could focus on the key areas of her job
description, in particular coaching beauty consugan the field.

16. The evidence of the respective withesses ragawhether or not Mrs Larsen agreed to the
alterations to her job description are diametncafppposed. On behalf of Mrs Larsen Mr Drake
pointed out the Employment Court statements thaennassessing the credibility of conflicting
witnesses, contemporaneous written notes may leendietative. He points to notes in Mrs
Larsen’s diary as evidence that Mrs Larsen chaéldrige removal of these duties with Mr Fly.
However, more telling contemporaneous evidencari¢se exchange of e-mails at the time
between Mrs Larsen and Ms Bagatella. Mrs Larsankéd Ms Bagatella for the updated job
description stating that give(s) a much clearer direction for 20@6d queried the change in job
title saying that she had been ensured that thegehaasiot a demotion but more in the way of a
clearer direction. In her response Ms Bagatella reassured Mrs Lalsdrshe wadoing a great
job and that the purpose of the chamges to have more focus and clear directidhmay be that
Mrs Larsen wastunnedby the removal of some of her duties and thatadded to the stress she
was under. However this exchange of emails sugdleat the changes were the result of a
discussion and that Mrs Larsen understood and textéipe need for the change. Mrs Larsen was
(by her own admission) under stress. Dior readguber duties, with her knowledge and
agreement, at least in part as an attempt to atiegome of that stress.
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17. Mrs Larsen also claims that, in addition t® ttmoval of some of her duties, she was subject to
a large amount of stress and that this stresstaffder health to such an extent that she had no
option but to resign from her position with Diofhis stress, Mrs Larsen says, included a heavy
workload, the way in which she was treated by Mgdealla and, in the later stages of her
employment, being “frozen out” of the managemeailrte In response to questions during the
investigation meeting, Mrs Larsen accepted thatrtbeease in workload had been at least partially
due to her voluntarily covering other positions ongatively short periods of time. | accept thait,
times, Ms Bagatella may, from Mrs Larsen’s pergpedreated her unfairly, but this is not
reflected in the exchange of e-mails set out abaVaile | have no doubt that the relationship
between Mrs Larsen and other members of the mareagdeam was at times tense, Dior, by the
production of a number of e-mails, was able to destrate that she was not excluded from day to
day interactions.

18. Evidence was produced to the Authority thas Marsen had been approached regarding
another position prior to Christmas 2004 i.e. semereeks before her final resignation. Clearly her
confrontation with Mr Fly over hours of work immatiely before Christmas and the iliness she
suffered over the Christmas break contributed talleeision to accept the new position. However
there is no evidence that she approached Mr Hiydicate that she was considering resigning
unless her concerns were addressed. She predéntdy with her resignation and shortly
afterwards thanked Mrs Bagatella for her assistandesupport.

19. Under all of the circumstances outlined ablode not accept that Mrs Larsen had no option but
to resign. She accepted, albeit reluctantly, iredit minor changes to her job description. While
she was certainly under some stress, and thisstoedributed to her iliness, not all of the stress
was due to the actions or inaction of her employ&ire chose to resign to accept an alternative
position. Mrs Larsen does not have a personavamiee for unjustified constructive dismissal.

Actual dismissal?

20. Mrs Larsen says that Dior’s insistence thatrsbt work out her notice amounted to an
unjustified dismissal. She says that Mr Fly iniyiandicated that she could work out of her notice
but, that evening, phoned her at home and tolghemvas to clear her desk by 11am the following
morning and return her work car and cell phondatsame time. She says that, after clearing her
desk as instructed she was left having to pay ¢seaf a taxi to get home. She says she was
extremely humiliated and felt she was being disedssMr Fly says that, after consulting with

Dior’s Sydney office, he rang Mrs Larsen at home samggested that because she was going to a
competitor she should not work out her notice aralil come in the next day to clear her desk etc.
He says that Mrs Larsen did not appear unduly wgiietr at the time or the next day when she
came into the office.

21. Dior point out that in her letter of resigoatiMrs Larsen said that she wowdrk until 11
February or sooner whatever the Company policy deddior argues that Mrs Larsen did not
challenge the company decision at a time, and \&akfpr the un-worked notice. On behalf of
Dior Mr France points to the Employment Court diecisn Dimond Industries v DravitzKi3
November 1998, Travis J, W70/98 (unreported) agdes that, in this instance Mrs Larsen agreed
to a waiver of the notice period and thereforedhweas no dismissal.

22. | do not accept that Mrs Larsen agreed to evtie period of notice. Dior was unable to point
to other instances where employees have been egloilvacate their positions because they were
taking up a position with a competitor. It woulavie been a simple matter, if such a conflict of
interests was likely to arise, for Mr Fly to havetwith Mrs Larsen in person, explained the
situation to her, and arranged for a more digniégd including a proper opportunity for a formal,
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agreed, announcement of her departure. Insteadahenceremoniously told to clear her desk,
and return her car and phone. On the other hasd hsen suffered no financial loss from this
inability to work out her notice. Mrs Larsen hageasonal grievance for her unjustified dismissal
in this regard. However any remedies to which shentitled for this grievance must be restricted to
those relating to the hurt and humiliation she exefdl.

Bonus entitlement?

23. Shortly after her departure from Dior, Mrs lear's husband approached the company enquiring
as to details of her bonus. After several exchaldgieFly advised Mr Larsen that Mrs Larsen was
to be paid a bonus of $2181 from a total possibleub of $5,160 (i.e. 10 percent of her salary).
Mrs Larsen argues that she is entitled to receifudl @onus. Her basis for this argument is that

* For the year ended December 2003 she receivedthpossible bonus.

» She was given no opportunity to discuss how heubavas calculated.
The company argues that the bonus calculation wsesdoon their assessment of Mrs Larsen’s
achievements of her key performance indicators.ait Mrs Larsen were advised of the
calculation of the bonus, including a breakdownthef key performance indicators, on 4 March
2005 and Dior assert that this represents an aecasaessment of her performance and the
applicable bonus.

24. Mrs Larsen’s employment agreement providesiiempayment o performance bonus of 10%
of base salary... on the achievement of the kefppeance indicators to be advised to you
annually. The company have provided Mrs Larsen and the Aitthaith details of the assessment
of her performance during 2004 compared with heeedjkey performance indicators. They point
out that in her self-assessment in December 20@ALslirsen accepted thaot all of the KPIs were
met due to staffing changes and a slow retail y&®scause of her insistence that a full bonus be
paid thereappears to have been little real communication eetvthe Company and Mrs Larsen
regarding the level of her bonus. Mrs Larsen’poese to the company’s advice regarding the
proposed level of bonus was an e-mail from Mr Larse 4 March 2005 stating:

In light of happenings between yourself and (Mrsska) | think it would be advisable to pay
the maximum bonus as soon as possible...

... have taken legal advice on this matter and tlinenee (been) some major mistakes made in
the way that you have handled this whole affair.

And on 7 March 2005:

Is this your final offer because if it is it bears relation to facts and figures etc that we
have...

25. Although there is no requirement in her empiegit agreement that Mrs Larsen and her
employer should agree on the level of bonus todi, it is inherent in such agreements that a
reasonable level of consultation take place ant théhe absence of agreement, a fair assessment
be made. It is regrettable that Mrs Larsen appednave been convinced that only a full bonus
would be a fair outcome. Clearly the possibilifysome lesser payment was envisaged by the
employment agreement and, in this instance, jastifiin the absence of any evidence to the
contrary | accept that the level of bonus paymdietred by Dior is a reasonable calculation based
on their assessment of Mrs Larsen’s performance.

26. Mrs Larsen is entitled to receive a bonus paymof $2181. If this payment has not yet been
made Dior should make this payment to her as se@ossible and in any event not more than 28
days after the date of this determination.



Remedies

27. As set out above | have found that Mrs Lalssa personal grievance against her former
employer, Parfums Christian Dior (New Zealand) litdthat she was unjustifiably dismissed by the
company’s insistence that she not work out her &motice period. | have also found that she is
entitled to compensation for the hurt and humibiatshe suffered as a result of Dior’s action is thi
regard. Section 124 of the Employment Relationsréguires that | assess whether or not Mrs
Larsen’s actionsontributed in any way towards the situation thave rise to (her) personal
grievance The action by the company in terminating Mrsdesr's employment prematurely (albeit
with payment in lieu of notice) was unilateral. sMrarsen cannot be said to have contributed in
any way to that action and it is therefore not appate to reduce the remedies to which she is
entitled. However the remedies which are applieabé for the hurt and humiliation caused by the
action of Dior in terminating her employment preuaraty - not for any stress or iliness which Mrs
Larsen may have suffered prior to that point. Begin mind the relatively narrow nature of this
grievance, | assess the appropriate level of cosgigm due to Mrs Larsen is $250@. terms of
section 123(1)(c)(i) the Employment Relations AcRarfums Christian Dior (New Zealand )

Ltd Dior is to pay Mrs Larsen $2500 without deducton.

Summary

28. By way of summary of the findings and ordestsaut above:

* The applicant, Mrs Kim Larsen, was not construdyiviksmissed from her employment
with Parfums Christian Dior (New Zealand) Ltd.

» Dior did not breach its duty to provide Mrs Larsesafe workplace and Mrs Larsen does
not have a personal grievance in this regard.

* In not allowing Mrs Larsen to work out her noti€@or unjustifiably dismissed her from her
employment and she is entitled to compensatiothihurt and humiliation that that
unjustified dismissal caused her.

* In compensation for the hurt and humiliation causeker by her unjustified dismissal Dior
to pay Mrs Larsen $2500 without deduction.

* Mrs Larsen is entitled to be paid a bonus payméi281 (as calculated by Dior) and not
the $5,120 she is seeking.

Costs

29. Costs are reserved and the parties are ungateinpt to settle this issue themselves in tise fi
instance. If they are unable to do so Mrs Larsaw file and serve an application for an award
respect to costs.

James Wilson
Member of Employment Relations Authority



