IN THE EMPLOYMENT RELATIONS AUTHORITY
CHRISTCHURCH

[2016] NZERA Christchurch 155
5593257

BETWEEN A LABOUR INSPECTOR OF
THE MINISTRY OF BUSINESS,
INNOVATION AND

EMPLOYMENT
Applicant
AND BEACHLIFE APARTMENTS
LIMITED
Respondent
Member of Authority: Christine Hickey
Representatives: Geraldine Kelly, Counsel for Applicant

Jeff Goldstein, Counsel for Respondent

Investigation Meeting: 8 June 2016 at Christchurch

Submissions Received: In writing on 2 and 13 June 2016 for Applicant

Orally on 9 June 2016 via teleconference for Respondent

Date of Determination: 13 September 2016

DETERMINATION OF THE AUTHORITY

A. Beachlife Apartments Limited did not comply with the notice

C.

requiring production of its wages, time and holiday records issued on
26 May 2015 under section 229(c) of the Employment Relations Act
2000.

Beachlife Apartments Limited must pay a penalty of $3,500.00 to the
Authority for transfer to the Crown Account.

I have reserved the issue of costs.



Employment relationship problem

[1] Labour Inspector, Mike Heyward, says that Beachlife Apartments Limited
(Beachlife) did not comply with his notice of 26 May 2015, requiring it to supply
time, wages and holiday and leave records for all its employees for the period from 1
January 2014 until 25 May 2015. He claimed a penalty for Beachlife’s failure to

comply with all the requirements of his notice.

[2] Mr Heyward is a warranted Labour Inspector of the Ministry of Business,

Innovation and Employment.

[3] Beachlife manages a motel complex in Christchurch. Its sole director is James
Yuan Gu.

Factual background

[4] The Labour Inspectorate was investigating a complaint by a Chinese woman
who said that she had been an employee of Beachlife but had not been paid properly.
Therefore, on 13 April 2015, Mr Heyward and Labour Inspector Ingrid Kim visited
Beachlife’s motel premises. They were hoping to speak with Mr Gu. However, they
were unable to and spoke to two other people who appeared to be working there. One
of those people said that Mr Gu ran another business, Best Health Products Limited
(Best Health), and was likely to be there.

[5] The Labour Inspectors visited the Best Health premises and met Mr Gu. The
directors of Best Health are Mr Gu and Alice Yali Li.

[6] Mr Heyward informed Mr Gu of the complaint against Beachlife. Mr Gu said
that the complainant was a thief and a liar and that she had taken money and clients

from him.

[7] The Labour Inspectors then asked questions about Best Health but Mr Gu said
that he would not answer their questions because his answers would be commercially

sensitive. He asked them to leave.

[8] Mr Heyward says that as they were leaving, he verbally requested employment

records for both Beachlife and Best Health. Mr Gu denies he was asked for these.
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[9] Once the Labour Inspectors left, Mr Gu rang Mr Heyward to reiterate that the
Labour Inspectorate should not investigate the complaint because the complainant
was a thief and a liar. Mr Heyward says that he advised Mr Gu to report any theft to
the Police and that the Labour Inspectorate would not accept his allegation against the

complainant without a formal Police report.

[10] On 15 May 2015, Mr Heyward went to Best Health’s premises hoping to meet
Mr Gu. Neither he nor Ms Li were there. An employee advised Mr Heyward that they

were in China.

[11] Mr Heyward spoke to Brent Thornton who introduced himself as the General

Manager.

[12] On 26 May 2015, Mr Heyward sent' a notice to Beachlife issued under s

229(c) of the Act. The notice required production of wages, time and holiday records:

I, Mike Heyward, a Labour Inspector, holding a warrant pursuant to
Section 223(1) of the Employment Relations Act 2000, hereby
require the production for my inspection, of all wages, time and
holiday records and any other documentation which records the
remuneration of:

All employees

Who are/were employed by:

Beachlife Apartments Limited

Failure to produce these records within 7 working days of the date of
this notice may result in a penalty action being taken, which in the
case of a company may result in a penalty being awarded of an
amount not exceeding $20,000 and in the case of an individual an
amount not exceeding $10,000 (Employment Relations Act 2000
Section 135(2)).

This notice is made pursuant to section 229(c) of the Employment
Relations Act 2000.

[13] The notice was accompanied by a covering letter which read:

Investigation by Labour Inspectorate

Beachlife Apartments Limited has been selected as a business to be
investigated by the Labour Inspectorate due to a complaint made by a
former employee about employment standards.

! By post and by email.
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To review Beachlife Apartments Limited’s employment practices, I
require copies of the following documents for all of the company’s
employees by Friday 5 June 2015:

o Time and wage records for the period covering 1 January
2014 to 25 May 2015.

o Holiday and leave records for the period covering 1 January
2014 to 25 May 2015.

o Employment agreements.

o Any documentation relating to non-statutory deductions.

o Final holiday payment for three employees who left your

employment in the last three months.
A Notice naming the relevant employees and formally requiring you
to provide the above records is attached. ...

These records should be provided by Friday, 5 June 2015 at the
latest. To help you compile all of the records we require | attach a
checklist and a sample of the types of records we require.

Please contact me on ... if you would like to discuss this matter.

[14] The attached checklist stated that:

Dates for the records should be from 1 January 2014 until the date of
the audit.

Time and wage records*

Annual leave records*

Public holiday records*

Alternative holidays (days in lieu) report*
Sick leave records*

Payslips

Time-sheets

Signed employment agreements

Final holiday pay for three employees.

Please ensure you arrange a time when we can interview the selected
employees at your premises if they weren’t available at the time of

the visit.

* If these reports can be extracted from your payroll system as
a CSV file (spreadsheet format) that would speed up our
processes.

Please contact your payroll person to see if this option is available for
your payroll system.

[15] The notice attached sample reports. They had been created as guidance for
employers. The sample reports were in spreadsheet form under the headings time and

wages record, annual leave report, public holidays report and sick leave report.
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[16] Mr Gu replied by email the same day saying that he was just back from an
overseas business trip and had a huge amount of work on, including an IRD audit. He

wrote:

... will be definitely struggling to get all paper ready by the requested
date. We don’t have a computer payroll system for Beachlife
Apartments and has [sic] stopped using payroll software last year for
Best Health Products. So there will be a huge amount of work for me
to get all the info you wanted. Therefore, please consider to extend
the deadline to four weeks from today.

[17] Mr Heyward responded:

No I won’t extend for four weeks.

At our meeting a month ago you advised me you would present me
with information about Beachlife Apartments but you have not done
that.

| am happy to give you a further week until 12 June 2015.
We have companies who employ in excess of 100 people who can
company [sic] so | am sure you can provide the information requested

in the required time.

You do not have a minimal amount of employees’ at both companies
according to the information we have received so far.

There is a requirement for an employer to have records available for
an employee if they ask so you must have them available.

If you have no records then you needed to advise me of that.

[18] Mr Gu responded:

We are not big companies which have accountant and HR people
dedicated to deal with employment issues ...

Regarding to the meeting we had, | remember that you said that you
will ask me to provide further information. Otherwise, you would
provide me with a list of what you wanted at that time. | received
nothing since the meeting until today. ...

I also noticed your racism comment about only Chinese offer work
exchange for accommodation. This is not true at all. ...

It’s really not good timing at this difficult time for us. I am struggling
to turn the loss making business around.

I don’t think a thief’s claim is more important than supporting good
standing businesses.

2 assume that Mr Heyward meant  you only have a minimal amount of employees”.
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I urge you to consider the circumstances and extend the deadline.

[19] Mr Heyward responded:

I have given an extension.
You either have the records or you don’t.

We have received an allegation which is why we are investigating.
But despite this the reality is all employers must keep records. So
you either have these records and can pass them on or you don’t.

It shouldn’t be difficult to provide the requested information in 20
minutes if you have it.

The timeframes are meant to take into account you have a business to
run.

If you don’t have the records then of course that will take lots of time.
The timeframes remain unchanged.

As for the comment about “thief”. As I said on the day, you would
need to provide proof of a Police report before we would accept this
allegation from you.

[20] Mr Gu replied on 15 June 2015 and attached payslips for Beachlife. He stated
that there were still more documents to come but that there would be a delay in
getting those ready because he had to deal with overdue tax returns. He also wrote
that he had been to the Police station that day to report the crime but was told that he
would have to wait for hours. He said he would try to report the crime by phone in
the next few days. He attached a screenshot from Beachlife’s computer system that
he said showed that the complainant stole the booking sheet file information and

another customer’s details the night before she moved out. He said that:

She is a career criminal. It will be sad to use a criminal to against a
NZ citizen. We are working extremely hard to add value to NZ
commodity to save farmers and create jobs. Hope you can
understand.

[21] On 12 June 2015, Mr Gu sent payslips for Best Health and attached a
summary of wages/salary for Beachlife. He said he had just realised it was a
summary and not all the payslips and he would try to send the rest of the documents

over the weekend.
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[22] On 18 June 2015, Labour Inspector Eva Belley wrote to Mr Gu that she was

the person who would be going through the payroll records. She wrote:

I understand that you have recently been busy but you must also
appreciate that Mike needs to progress with his investigation which
we are unable to do without these documents.

I thought to ease the process | will list you the things that you have
provided so far and the things that we still require.

[23] Ms Belley wrote that Mr Gu had provided payslips for Beachlife employees.
She said that the payslips “are not quite complete or efficient.”® She then set out a
table of what was still required for each company. She stated that, as at 1 June 2015,
Mr Gu needed to supply the annual leave balance, the sick leave balance and the
alternative holiday balance. | assume she meant that to be for every employee. She

did not state that specifically.

[24] Ms Belley also said she required a record, from 1 January 2014 to 1 June
2015, of how much annual leave or sick leave had been taken and whether any
alternative holidays were taken. Again, | assume that that was for all employees. She
also required what public holidays had been worked or not worked, for every

employee. She wrote:

These reports should not be hard to print from your payroll system —
you may wish to ask your payroll person or accountant to help you
with that. | would also need you to provide me a list of employees
with their:

1. Start date.
2. Anniversary date (when they become entitled to annual leave).
3. When they became entitled to sick leave.

You also need to supply employment agreements. If they are all the
same then you need to confirm that and then provide three random
signed agreements. Also please confirm whether there is any
deductions (money that you deduct from anyone’s wages)?

Please provide me with these documents by 24 June 2015.

[25] On 24 June 2015, Mr Gu emailed Ms Belley further payslips and holiday
information for Best Health, but not for Beachlife. He wrote:

They should contain all info you required.

% I assume she meant “sufficient”. It is a shame that the labour inspectors were not more careful and
precise with their use of language, especially given that Mr Gu’s first language is not English.
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Bear in mind, some records are inaccurate by the data entry error or
system limitation. MYOB can’t handle changes made to previous pay
periods. One on-call staff was treated as permanent staff.

I’ll try to get other info as soon as possible. It took many hours to get
so far. Definitely not a 20 minute job as Mike said.

[26] Ms Belley wrote:

Thanks for these documents. How about we meet up and | print out
or save it on a USB stick the reports we need to look at when | am
there? lIs it possible to do that?

[27] On 13 July 2015, Mr Gu replied that he was sorry for the late response but was
travelling and would not be back until early August 2015. He wrote, “I may be able

to do something remotely in the meantime. I’ll try”.
[28] On 6 August 2015, Ms Belley emailed:

Could you please advise when you are available to collect the
documents or sort these please?

[29] No reply was received from Mr Gu and on 13 August 2015, Mr Heyward
emailed Mr Gu that he had decided to take the matter to the Employment Relations

Authority because he was unable to investigate the complaint. He wrote:

You have been requested several times to provide records for us to
check compliance with employment legislation and to respond to the
complaint we had regarding employment matters.

We met with you on 24 April 2015 to discuss a complaint we had
received about one of your employees.

At that meeting we advised we would need employment records. It is
part of our power to request that information forthwith. You agreed
to supply this but also wanted us to note the employee had stolen
from you and we should not be asking you for information but rather
taking the matter up with the employee regarding her thefts from you.

After that meeting you called me on the phone and again reiterated
that the employee was dishonest. | advised you to take the matter to
the Police. | received no records from you after that meeting so I sent
you a formal request in writing.

[30] Mr Heyward also wrote:

On 10 July 2015 Eva emailed again requesting a meet up as you had
not provided the extra information and we offered to collect it via a
USB given it was too big to send. On 13 July 2015 you advised you
were travelling and would return to New Zealand in early August.
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On 6 August Eva emailed again requesting the records and you have
not responded.

| have therefore decided to take both companies to the Employment
Relations Authority.

[31] Mr Gu replied by email on the same day:

You should have sufficient information on your hand to know how
we operate. The details requested are quite specific. | suspect its
more the software can do. One of the systems we use is ACE payroll.
Its old and doesn’t provide too much info. I need someone with deep
accounting or software knowledge to retrieve it if possible. And I am
working over 16 hours a day and really don’t have much time to meet
your demand at the moment.

I went the Police to lodge the complaint but there were a long queue
and was told to go home. I haven’t made another trip to there. I've
sent you the evidence about theft of our critical information. You are
a policeman and should know what it means. If it’s really important,
I’ll do it when I’m free.

I am concerned you are fuelled by racism move and going to make
hard for migrant owned and run businesses that are under resource.
It’s not what you should be doing. It’s discouraging any business to
operate and hire people.

The last thing a public servant will do is helping a criminal to against
a good citizen who creates jobs.

I’ll try to dig out records or get someone to retrieve more info from
the accounting software by end of next month.

Further records and documents supplied

[32] The Labour Inspector received no further records until the day of the

investigation meeting on 8 June 2016.

[33] At the investigation meeting, Mr Gu’s counsel handed up copies of three

signed employment agreements from each company.

[34] The following day, Mr Goldstein emailed the Authority and Ms Kelly
schedules containing the names of employees of Beachlife and of Best Health with
their start and finish dates. It is not clear where Mr Gu got that information.
However, there was either another source of information about start and finish dates
or he has extrapolated from the payroll summary information and/or the payslips

already provided.
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[35] I received written submissions from Ms Kelly before the investigation meeting
on 2 June 2016 and heard oral submissions via teleconference from Mr Goldstein on
9 June 2016. Ms Kelly made written submissions in reply on 13 June 2016.

Issues

[36] Because at and after the investigation meeting Mr Gu supplied some more
documents Ms Kelly decided that the Labour Inspector would not seek compliance

orders. Therefore, the issues | need to determine are whether:

(i) Beachlife complied with the Labour Inspector’s request under s 229 of
the Employment Relations Act 2000 (the Act); and

(i) If not, should a penalty or penalties be imposed? And
(iii)  If so, in what amount/s?

Determination

Did Beachlife comply with the request to supply the documents?

[37] Mr Heyward issued his notice pursuant to s 229 of the Act which outlines

labour inspectors’ powers:

For the purpose of performing his or her functions and duties under any Act
specified in section 223(1), every Labour Inspector has, subject to sections
230 to 233, the following powers:

(c) the power to require the production of, and to inspect and take copies
from,—

(i) any wages and time record or any holiday and leave record whether kept
under this Act or any other Act:

(i) any other document held which records the remuneration of any
employees:

(iii) any other document that the Labour Inspector reasonably believes may
assist in determining whether the requirements of the Acts referred to in
section 223(1) have been complied with:

(d) the power to require any employer to supply to the Labour Inspector a
copy of the wages and time record or holiday and leave record or employment
agreement or both of any employee of that employer
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(2) Where any Labour Inspector makes any requirement of an employer under
subsection 1(c) or subsection 1(d) that employer must forthwith comply with
that requirement.

(3) Every employer who, without reasonable cause, fails to comply with any
requirement made under subsection 1(c) or subsection 1(d) is liable in an
action brought by a Labour Inspector, to a penalty under this Act imposed by
the Authority.

[38] Ms Kelly submits that Beachlife did not comply with the Labour Inspector’s
notice forthwith even after considerable engagement and follow-up by Ms Belley. Ms
Belley even offered to come and meet Mr Gu and collect the outstanding information
and either print it out or copy it onto a memory stick.

[39] It is clear that Mr Gu failed to engage fully with the Labour Inspectorate to
supply the information requested. He was resistant to doing so from the start, telling
the labour inspector a number of times that the person who had complained about not
being paid was a criminal and that it was more important to support his business than

a thief’s claim.

[40] Itis possible that initially he did not understand what else was required of him
once he supplied documents on 12 and 15 June 2015. However, he continued to say
that there were more documents to come without saying what those documents were.
At the investigation meeting, Mr Goldstein submitted that further information was the

employment agreements that were provided at the investigation meeting.

[41] Ms Belley’s email to Mr Gu dated 15 June 2015 set out clearly and
comprehensively what he had already supplied and what the labour inspector still

required.

[42] On 24 June 2015, Mr Gu provided some further payslips and holiday
information for Best Health Products, but not for Beachlife. His email includes “they

should contain all you required.”

[43] At the investigation meeting he was adamant he had supplied all the

documents the labour inspector required.

[44] Therefore, Beachlife submits that it “substantially” complied with the labour

inspector’s request and | should not impose any penalty. In the alternative, Mr
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Goldstein submitted that if | decide to impose a penalty, it should be a small one given

that no compliance order is now sought.

[45] Although a compliance order is no longer sought that does not mean that
Beachlife fully complied with the notice, or kept fully compliant records. For
example, in terms of its wages and time records Beachlife did not keep a record of
employees’ postal addresses or the kind of work in which all employees were
engaged.” Therefore, those details were not, and could not be, supplied to the labour

inspector.

[46] I do not consider Mr Gu’s busy-ness and disorganisation were ‘reasonable
cause” for not complying with the labour inspector’s requirement to provide the

requested records.

[47] | consider that Beachlife did not comply fully with the notice issued by the
labour inspector forthwith or within the reasonable time given, or within the extended
periods granted. | acknowledge that partial compliance was achieved. However, | am
certain that the current level of compliance, so far as Beachlife was able to comply
given the state of its records, would not have been achieved without the investigation

meeting.
[48] That leads me to consider whether a penalty should be imposed.

Should a penalty be imposed and, if so, how much?

[49] Section 229(7) provides that a labour inspector may recover a penalty in the
Authority for a breach of any provisions that provides for the imposition of a penalty
and is a provision of any of the acts referred to in section 223(1). Acts listed in s
223(1) include the Act itself, the Holidays Act 2003, the Minimum Wage Act 1983
and the Wages Protection Act 1983.

[50] A penalty is imposed for the joint purposes of punishment and deterrence. It is
not a compensatory payment. Not all breaches result in the imposition of a penalty.
The first questions should be how much harm the breach caused and how important it
Is to bring home to the party in default that such behaviour is unacceptable or to deter

others from such behaviour.

*In breach of s 130 of the Act
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[51] InTanv Yang & Zhang® Judge Inglis set out a non-exhaustive list of factors to
consider in deciding whether impose a penalty, and, if one is to be imposed, what amount

it should be. | will consider:
e the seriousness of the breach,
e whether the breach is one-off or repeated,

e the impact if any on the employees, including considering the vulnerability of the

employees,
e the need for deterrence,
e remorse shown by the party in breach,
e and the range of penalties imposed in other comparable cases.

[52] The purpose of the labour inspector’s powers to require copies of written
employment agreements, time and wages records and holiday and leave records is to
ensure that employers are meeting their obligations to their employees. Mr Heyward
was seeking the information initially after a complaint from a former employee. He
considered it would be useful to audit all the records because he considered Mr Gu did

not understand employment legislation.

[53] Failing to supply the requested records is serious because it obstructed the
labour inspector in his duty to inspect the records relevant to the complainant in order

to resolve her complaint.

[54] Beachlife’s employees are all migrant workers, in New Zealand on temporary
work visas. English is not their first language and they are unlikely to know what
their rights are under New Zealand employment law. Society relies on employers to
act in accordance with their obligations to ensure employees’ rights are respected.

Beachlife’s employees are vulnerable to exploitation.

[55] Beachlife’s failure is not at the worst end of the spectrum. However, it was
not an inadvertent breach. Mr Gu failed to give compliance with the notice priority.
There was an ongoing failure to fully comply until Mr Gu engaged counsel on the eve
of the investigation meeting.

®[2014] NZ EmpC 65
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[56] Mr Gu knew of his responsibility to ensure his businesses kept and supplied
compliant records. One of his businesses® had already been to the Authority and been
penalised $2,500.00 for failing to supply time and wages records to a former

employee.

[57] Despite the “substantial” compliance, I do not consider Mr Gu was remorseful.
He continued to insist he had done as much as was required. He also said that he was
a very busy person, and that his business records were messy and disorganised.

[58] I consider there is a specific need for Beachlife to be deterred from failing to
comply with lawful requests by labour inspectors. There is also a need for more

general deterrence of other employers.

[59] I accept that Beachlife may, since engaging Mr Goldstein, have a better idea of
its obligations. | hope that it now keeps compliant records, in a well-organised and
well-kept system, and that it will comply in future with any requests made by the

Labour Inspectorate.

[60] Section 135 of the Act provides that the maximum penalty for an individual is
$10,000.00 and the maximum penalty for a company or corporation is $20,000.00.

That maximum is twice as high as for an individual employer.

[61] Having taken all relevant factors in to account, | consider Beachlife
Apartments Limited must pay a penalty of $3,500.00 to the Authority for transfer to

the Crown Account.

Costs

[62] 1 reserve the issue of costs.

Christine Hickey
Member of the Employment Relations Authority

® Nee v Best Health Products Limited [2015] NZERA Christchurch 84



