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Employment Relationship Problem

[1] The applicant (Mr Kimber) was employed by the resfant, North Canterbury Salmon Farm
Limited (North Canterbury Salmon) from 14 March @99ntil 8 August 2003 as a salmon farm
manager.

[2] Mr Kimber alleges that, at the end of his employmeatationship with North Canterbury
Salmon, he was owed wages, specifically overtinmpaid statutory holidays, and unpaid annual
holidays.

[38] The applicant also claims a breach of section ¥3®e Employment Relations Act 2000 in
that it is alleged that North Canterbury Salmotefaio keep a wages and time record in accordance
with that section of the Act.

[4] North Canterbury Salmon for its part denies theevagears claim and denies there has been
a breach of section 130 of the Act.

[5] Mr Kimber was engaged to manage the North Cantgr@aimon Farm owned by North

Canterbury Salmon by Mr Richard Steele who wasngctin behalf of the owners of North

Canterbury Salmon. | note that at the time thatKlimnber was engaged by North Canterbury
Salmon that company had a different name but ngttums on that now.

[6] Before employment matters could be concluded, Mh&id Steele referred Mr Kimber to his
father, Mr Rodney Steele who, according to Mr Kimheas always the driving force behind North
Canterbury Salmon during his employment there.
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[7] Mr Kimber's evidence is that Mr Rodney Steele adfbéhim a salary of $38,000 per annum
and that he and Mr Rodney Steele talked about iawvert Mr Kimber's evidence was that
Mr Rodney Steele knew about the amount of overtinag¢ would need to be worked on the farm.
Mr Kimber said that he was not all that happy witle salary offered but that with the overtime
which he claimed had been agreed with Mr Rodnegl&téit would be okay”.

[8] It is important to note that Mr Rodney Steele ha#/ mied. While he was alive at the time
that the employment relationship problem was fiified to the employer, he had passed away by
the time the Authority conducted its investigatimeeting and in consequence, had no opportunity
to give evidence to the Authority. Notwithstandititat, it seems clear that Mr Rodney Steele
would have been able to advise North Canterburgn&alof his view of Mr Kimber’s claim before
his passing even although he was not able to gikrce in person.

[9] Mr Kimber said that he accepted the offer of emplewt proffered by Mr Rodney Steele
notwithstanding that there was no written contrettemployment. He said that at first each
fortnight, he filed a time sheet identifying hisestime. It is important to note at this point thiaé
remote nature of the workplace in North Canterbugant that most of the administration was done
in Christchurch where Mr Rodney Steele was basédl.the relevant times, North Canterbury
Salmon’s administration, marketing and general rganmgent came from Steele Bro. Ltd in which
Mr Rodney Steele and (to a much lesser extent) iglmd®d Steele were involved.

[10] Mr Kimber said that when he filed these time shewmtsdid it by facsimile and he faxed these
documents to Steele Bro. Ltd marked for the atventf Mr Rodney Steele.

[11] He says that Mr Rodney Steele told him reasonahbbrgy that he did not need to do this and
so eventually he stopped completing the time sheets

[12] Mr Kimber then noticed that he was not being paiel overtime and so he says he raised it
with Mr Rodney Steele. He says Mr Rodney Stedtehon that he (Mr Rodney Steele) knew that
Mr Kimber was doing the overtime and that he “wolidlooked after”.

[13] Mr Kimber says that he raised the matter of theaithpvertime “three to four times, over
time” with Mr Rodney Steele.

[14] Mr Kimber says that he thought at that time abagtirsy a lawyer, but that he was anxious
about Mr Rodney Steele’s response to that as hewatd fashioned type of employer.

[15] Mr Kimber says that he did raise the matter with Richard Steele although Mr Richard
Steele cannot recall that and both Mr Richard $teeld Mr Kimber are clear that Mr Richard
Steele’s firm view was that no overtime was payabldat fact in itself is significant for reasons
which we will come to in a moment.

[16] Mr Kimber’s evidence is that about six months ititte employment relationship, he had told
Mr Rodney Steele that the job was larger than hd dxgpected and that he wanted a written
agreement. He says that he was sent to Mr RicB#&dle who produced a written agreement.
Mr Kimber says that this agreement included paidrime and that he signed it and left one copy
with Mr Richard Steele.

[17] That agreement (assuming that Mr Kimber's recalbectof it existing is correct) has
disappeared and there are no copies of it avaitakilee Authority.
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[18] However, in 2000, Mr Kimber’'s evidence is that MiclRard Steele posted to him a draft
employment agreement which Mr Kimber says was inably similar terms to the earlier
agreement. In particular, the provision for thier&e paid overtime was included.

[19] However, this new agreement contained a restrdibtade provision which Mr Kimber did
not care for and he arranged to have that restaditiade provision changed and then signed the
agreement.

[20] A copy of this so-called “second” agreement wasipoed at the investigation meeting and it
contains a number of important elements. These are

(@)

(b)

()

(d)

(e)

(f)

The agreement is expressed to be made pursuaiiet&mployment Relations Act
although that Act came into force on 2 October 2@D@ the agreement is dated
1 October 2000.

As well as being dated, the agreement is signed bgtMr Kimber and Mr Richard
Steele — both parties gave evidence at the inagiig meeting that the signatures on
the document on the Authority’s file were indeeditlsignatures.
Clause 4 of the agreement is in these terms:

The employee shall be paid $55,000 pa for a basiow8 day.

Clause 6(a), (b) and (c) is in these terms:

(@) The ordinary hours of work shall be betweenn® and 5 pm Monday to
Friday with the basic hours being 8 hours.

(b) Hours worked outside the basic hours will be paicaa overtime rate of
time and a half.

(c) Emergency call-outs outside the ordinary hours ofkwvill be paid at an
overtime rate of time and a half. For any nighli-cauts the employee must
be accompanied.

Clause 7(c)(i) is in these terms:

Public holidays will be taken pursuant to the Halyd Act 1981 provided that an
employee may be required to work on such a daywatdn such circumstances
be provided with a day in lieu.

Clause 11 on restraint of trade has been deletddhaninitials of Mr Kimber appear
beside that deletion which is in the form of aigtia diagonal line running from the
bottom left corner to the top right corner of thaeuse.

[21] On the face of it, this is a concluded employmegiteament between the parties to this
employment relationship problem. Furthermore, pipears that this concluded employment
agreement contains provisions which cover the daredspute between the parties.

[22] In essence, Mr Kimber's claim is a claim to enforttee relevant provisions of this
employment agreement on the footing that this ages¢ has applied since 1 October 2000 and that
beyond that, (insofar as going beyond that is jpiessn terms of the six year limitation on wages
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claims) the agreement is sufficiently similar to fersuasive evidence of the terms of the earlier
collective-employment agreement.

[23] Conversely, North Canterbury Salmon say that wleatdiiis agreement is, it is not an
agreement covering the terms and conditions of eynpént of Mr Kimber or that if it is, they seek
rectification of the agreement so as to removedtfiect of the provisions on which Mr Kimber
seeks to rely. They say in effect that the compaawer agreed to pay, for instance, overtime to
Mr Kimber and the only evidence there is of thd¢gdd agreement is Mr Kimber’'s own evidence
to that effect, Mr Rodney Steele having died befbweas possible for him to give any evidence.

[24] Mr Kimber's evidence was that he regularly raisbé issue of the non-payment of his

overtime. In addition to speaking with Mr Rodnete&e and Mr Richard Steele which | have
already referred to, he says that he also spokewaitious other officers of the company including
he says “with the CEOs who came and went if | cgdtiaccess to them”. By way of example he
says that he raised the matter with Nigel Stratfelhd was the Managing Director of the processing
factory. Mr Stratford allegedly said that he wolddk into it and get back to Mr Kimber, but he

did not. Mr Kimber’s evidence is that when hispdige with the company first arose, Mr Kimber

spoke with Mr Stratford and Mr Stratford allegedbid that he remembered Mr Kimber raising the
matter with him. However more recently, Mr Stratfadeclined to get involved in the dispute

between Mr Kimber and North Canterbury Salmon.

[25] Both parties accepted that Mr Kimber worked morant0 hours per week on average.
Mr Kimber’'s evidence was that he worked an avemafgaround 52 to 53 hours a week although
there was some seasonal variation because he tiedlitteat in mid-winter he was doing almost no
overtime at all.

[26] Mr Richard Steele for North Canterbury Salmon ategghat the role was not an 8 to 5
situation and in particular accepted that weekeatkwas required.

[27] Colin Knotley an independent expert on remuneratiwmo gave evidence for North
Canterbury Salmon thought that the hours suggestedcessary by Mr Kimber were the hours that
he would expect for a person doing the sort of vibét Mr Kimber was engaged to do.

[28] While clearly there was a consensus then aboutekd for additional work beyond 40 hours
per week, there was no consensus that that netedkaved into payment for that additional work
at overtime rates. North Canterbury Salmon arghatiMr Kimber was paid a competitive salary,
which Mr Knotley confirmed from his stance as adapendent expert on remuneration strategy,
and North Canterbury Salmon expected that Mr Kimleuld perform the duties required of the
role without additional remuneration.

[29] For his part, Mr Kimber said that he relied upoe timderstanding that he thought he had with
Mr Rodney Steele, the relevant provision in thetiahiemployment agreement (which has
disappeared) and a like provision in the 1 Oct@®€0 employment agreement. North Canterbury
Salmon denies the existence of the earlier agreeamehdenies that the 2000 agreement accurately
reflects the intention of the parties. In ansveeatquestion from me, Mr Richard Steele said in his
evidence:

| can’t categorically state that the agreement {heeferring to the 2000 agreement) was not
entered into but it was inconsistent with my ovawi



Issues

[30] The first issue and perhaps the most fundamentadéermination is whether the 2000
employment agreement accurately reflects the imemf the parties.

[31] The second issue is whether the parties have beéhaumesistently in reliance on the 2000
agreement or not.

[32] The third question is what is the industry positaord how does that help in determining the
issues in contention here.

[33] The fourth issue is whether there has been a éaibar the part of either party to maintain
proper records.

[34] The fifth issue is the question whether the applites appropriately quantified his claim.

[35] The sixth issue is whether there is a differendevéen the claim for overtime and the claim
for unpaid holiday leave.

The employment agreement

[36] Clearly there was an understanding between theeparhen Mr Kimber was first employed.
There were discussions between Mr Kimber and battirRMhard Steele and Mr Rodney Steele and
Mr Kimber’s evidence is that those early discussiocnlminated in an initial written employment
agreement which he thinks was executed about sntheanto the employment relationship. That
would mean this initial agreement would have bested around the middle of September 1990.

[37] North Canterbury Salmon denies the existence gfithiial agreement. Their evidence was
that Mr Rodney Steele would usually do things vityband that it was highly unlikely that there

was an initial written agreement. Certainly if thavas, it no longer exists. Neither party could
produce a copy to the Authority.

[38] Whether the initial understandings between theigmiere reduced to writing in September
1990 or thereabouts is not capable of being acelyrdiscerned. Plainly there was an employment
relationship and there were agreed terms and ¢ondibf employment whether they were written
down or not.

[39] Critically, Mr Kimber says that the initial undessidings included payment of overtime at
time and a half.

[40] It is common ground that there was a written agesgrbetween the parties dated 1 October
2000. This agreement provided for a salary in@dasMr Kimber from the level of salary he had
previously enjoyed. It contained the provisionsiclihl refer to earlier in this determination
including, in particular, reference to the paym@ntovertime.

[41] North Canterbury Salmon simply says that the refegeto overtime in the agreement is a
mistake, that Mr Kimber had always been paid argala the footing that any hours beyond 40 per
week would be subsumed within the salary paymedtremt remunerated separately. For his part,
as | mentioned above, Mr Kimber alleges that helevaot have agreed to work for the company in
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the first instance if Mr Rodney Steele had not tbioch that he would be paid overtime and he
sought to have this alleged understanding contameewas pleased that it was in fact included in
the 2000 agreement.

[42] Whatever the 2000 agreement (and/or its predece$sbexisted,) provided, it is common
ground that Mr Kimber was never paid overtime alijio his evidence, which is denied by North
Canterbury Salmon is that in the early part of éhgloyment relationship, by his admission for a
relatively short period, he did claiovertime.

[43] North Canterbury Salmon invites me to rectify tl#®@ agreement on the basis that there was
never any intention to treat Mr Kimber as anythatiger than a salaried employee and therefore the
provision of overtime in the agreement is simplynestake. Rectification on that basis, on the
evidence is clearly unilateral and unsurprisinghe case law suggests one should only rectify in
those circumstances with considerable cautioris plain that there is no common mistake in this
situation. Here, the employer says this is a gal@lationship and the 2000 agreement is simply
mistaken, while Mr Kimber says that the 2000 agresmwith its provision of overtime is the very
basis on which he accepted employment in theieste.

[44] This is an issue of no little difficulty but is deal to the determination of this employment
relationship problem between these parties. | @gepto consider the parties’ behaviour and the
other issues | have identified for consideratiofoleereturning to this question.

The parties’ behaviour

[45] The evidence supports the conclusion that Northiéhary Salmon always behaved as if this
employment relationship was a straightforward sedauation without an overtime component. No
records were kept (or sought from the applicantiadime keeping nature. North Canterbury
Salmon regarded Mr Kimber as a manager and clgastg him a significant measure of autonomy.

[46] Mr Kimber worked at the salmon farm which was reeniobm the directorate of the company
and its chief executive officer and he was clesmgted to run the salmon farm including running
basic personnel administration.

[47] The evidence was that Mr Kimber kept a leave retordhe staff who worked at the salmon
farm (presumably including himself) and that hensig off the time sheets submitted by the staff
who reported to him before forwarding them on lbgsfanile to the central office in Christchurch.

[48] Mr Kimber was not subject to day to day supervisiorscrutiny because of the level of trust
that existed between him and North Canterbury Salmod presumably also because he was
considered to be a manager capable of runningwmsamterprise and managing his own time.

[49] Mr Kimber, for his part, says that the reason tietccepted the position when it was offered
was, at least in part, because of his belief thatet was an overtime component. He says that he
submitted time sheets initially, marked them far #ttention of Mr Rodney Steele and continued to
do that until Mr Rodney Steele told him to stoprapit.

[50] Mr Kimber says that when he realised that he wageaaeiving the overtime payment which
he thought that he was entitled to and had beesedgo, he raised it with Mr Rodney Steele who
said something to the effect that the employer ditndk after Mr Kimber
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[51] However, despite Mr Kimber’'s contention that hesedi this matter regularly with Mr Steele,
and more occasionally with other people in the camyp it is clear on the facts that overtime
payments were never made.

[52] That raises the question in my mind as to how Mnl@r could possibly believe that he had
understood the proposition correctly when he thoiutglas agreed that he would be paid overtime
for time over 40 hours. The factual position isttlat no stage during the 13 year employment
relationship was overtime paid to Mr Kimber. Anet yhe evidence that he advances about what he
did about that (which on his evidence was a méti@rwas important to him) is pretty sketchy.

[53] He says that he spoke regularly to Mr Rodney Staktait it, but Mr Rodney Steele is dead
and cannot confirm that. Mr Kimber says that hekepto Mr Richard Steele and that Mr Richard
Steele said that he was not entitled to overtimangents, a position absolutely consistent with Mr
Richard Steele’s own evidence given before the éuitiy

[54] Mr Kimber says that he spoke to various other caomwpafficers including a succession of
chief executive officers but the only one he mamiby name allegedly refused to give evidence on
his behalf.

[55] Mr Kenneth Ross Bain gave evidence for North Cémiigr Salmon. He said that during the
period 1989 to 2000 he was the company accountdatsaid that at no time did Mr Kimber ever
raise with him payment for overtime work.

[56] John Grant is a director of Steele Bro. (North €amiry Salmon’s largest shareholder) and
was chief financial controller for all the compasian the group (including North Canterbury
Salmon) on and from 1985.

[57] Mr Grant’'s evidence was that he had worked closetli Mr Rodney Steele both in relation
to his business affairs and in relation to his gemvrust affairs.

[58] Mr Grant said that despite working with Mr Kimben a regular basis throughout the period
that Mr Kimber was employed by North CanterburynSat, and despite “numerous” conversations
with Mr Kimber over the years, Mr Kimber had nevaised with him any concern about not being
paid overtime.

[59] Further, Mr Grant said that Mr Rodney Steele negesed the issue with him either. Nor did
Mr Rodney Steele say that Mr Kimber had raisedgbee with him.

[60] Despite Mr Kimber's contention that he had filecainls early on in his employment
relationship to be paid overtime, Mr Grant alsoute$ that. His evidence is unequivocal that
overtime was never paid to Mr Kimber and almostiasquivocal that no claim was ever filed by
Mr Kimber for overtime to be paid.

[61] Mr Grant’'s evidence is | think particularly impontabecause he emphasises that he had a
good relationship with Mr Kimber, that he talkedHion regularly, that he had a good relationship
also with Mr Rodney Steele and that he was in @gedmmunication with him as well. He says in
his evidence and | accept it as truthful that ¥@ody could have interceded on Mr Kimber’s behalf
in respect to a perception that Mr Kimber was renf paid something he was entitled to, it would
have been him.

[62] In my opinion then there is ample opportunity for Kimber to take up the matter of the
overtime which he alleges was remaining unpaidwdtlld have been particularly easy, | suggest,
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for Mr Kimber to take the matter up with Mr Granhavwas in an ideal position to deal with any
issues. Mr Grant knew nothing of the written engptent agreement until the end of Mr Kimber’'s
employment. Had Mr Kimber given Mr Grant a copytloeé employment agreement and drew Mr
Grant’s attention to the relevant provisions, timéght well have been all he need do to progress the
matter.

[63] However, it seems that the only evidence availéblthe Authority about what Mr Kimber
did to, as it were, enforce his employment agrednmethis manner is Mr Kimber's own evidence
particularly of his conversations with Mr Rodneye&e who is no longer with us to assist in
confirming or otherwise Mr Kimber’s evidence.

The industry position

[64] It was unchallenged evidence from North Canterb&aimon that Mr Kimber's two
predecessors were both paid a salary and werearbpertime.

[65] This raises the question of why the employer wohile a new manager on terms and
conditions which were, historically, profoundly siisilar from the previous experience.

[66] Further, Mr Colin Notley’s evidence for North Caritery Salmon proceeded on the footing
that a brief survey of like positions which he hamhducted in anticipation of giving his evidence
confirmed that North Canterbury Salmon’s compegitasere employing their farm managers on a
salaried basis without the payment of any overtime.

[67] Mr Notley also gave evidence about the total rematien packages of his sample and his
evidence was that, without overtime, Mr Kimber'skage was within the appropriate range.

[68] Accordingly | conclude that industry practise farsgions of this kind does not include an
overtime component as these employees are, it sesafasied and the history of North Canterbury
Salmon was that it had employed previous manageta®vely on a salary.

[69] The importance of this finding is that given thatr Kimber was a most experienced
individual in this particular industry, he wouldJeaknown how managers of salmon farms were
remunerated when he entered into his arrangemetit$\wrth Canterbury Salmon.

Was there a failure to maintain adequate records?

[70] It is clear law that the employer has an obligattonmaintain proper wage and holiday
records: section 30 Employment Relations Act,ise@1, Holidays Act 2003.

[71] Further, a breach of that obligation by the emplag¥erses the usual onus and allows the
employee to call evidence to show that the emplégibed to keep or produce proper records and
that failure prejudiced the employee’s ability togecute a proper claim. In those circumstances, |
am entitled, unless the respondent employer pravasthose claims are incorrect, to accept as
proved claims made by the employee without thoasiend being verified by the employer’s records:
section 132 Employment Relations Act; section 88ljd&ys Act 2003.

[72] North Canterbury Salmon says that their records medectly adequate for a salaried
engagement given that in their view, there is nerome payable.
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[73] Even if they are wrong about that, it is clearlg ttase that there is no evidence of any proper
record or claim made by Mr Kimber in respect to rtiveée having ever been filed with North
Canterbury Salmon.

[74] The only proper basis, it seems to me, on whichtiN&@anterbury Salmon could have
addressed an overtime claim from Mr Kimber is om blasis that Mr Kimber provided evidence to
North Canterbury Salmon of that claim and by comrmoonsent, no such evidence exists.

[75] It seems to me that if there has been a failur&etp proper records then that failure is
squarely at the door of Mr Kimber and not at therdaf the company.

[76] In relation to the annual leave record, the evidewas that Mr Kimber maintained his own
leave record at the salmon farm and for reasonshwéuie far from clear, all Mr Kimber’s records
including the leave record were burnt when he tleé employment. That fact is certainly not
Mr Kimber’'s fault and while | accept without resaton that the witnesses for North Canterbury
Salmon were not personally responsible for burrimg records, they do have an obligation to
ensure that the company maintains proper recordgtanfact that the records in respect to leave
appear to have been burnt is something they hatakéoresponsibility for.

[77] Accordingly, my conclusion is that any default espect to wage records must rest with
Mr Kimber because he generated no claim for overtiuring the whole 13 years he was employed
by the employer or at least none that the emplogamow find.

[78] The position is otherwise in respect to the andeale record where it seems to me the
company is responsible for the loss of Mr Kimbéeave book. It must take responsibility for that.

Has the applicant appropriately quantified his chai?

[79] We have already established that Mr Kimber at netduring the period now in contention,
(ie the last 6 years of the employment relationshied a time sheet claiming overtime. It follows
that there are no company records to justify Mr Bémis overtime claim. The company of course
says that is entirely consistent with its positomtause there is no entitlement to overtime anyway.

[80] However, disappointingly, Mr Kimber has very spartacords of the overtime which he says
that he ought to have been paid. He did maintauork diary but this is effectively an operational

diary rather than a time keeping diary and there waly scanty information in the examples that
were produced to me which would assist in idemiyany overtime claim, assuming such a claim
was to be contemplated.

[81] Essentially, what Mr Kimber and his advisers hawvealis to work up a calculation which
North Canterbury Salmon’s submissions describeeratinkindly but | fear accurately asrough
and ready stab in the dark

[82] The calculation simply takes two months of eachhef years in question, applies the same
overtime component as was claimed on a time sheet Wwage worker colleague at the salmon
farm, plus an additional allowance of overtime ddministration.

[83] That calculation is then extrapolated to producglabal sum. A second calculation is
produced to compare and contrast this material thizhrsketchy material from Mr Kimber’s diary.
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[84] | confess | do not think that the Authority couldfedy determine Mr Kimber's arrears of
wages claim based on these two sources of infooma&ven assuming that Mr Kimber can satisfy
the Authority that he is in fact entitled to thagages.

The claim for unpaid holiday leave

[85] It seems to be accepted that the leave book waslddr Kimber at the salmon farm. There
was no back-up record, it seems, at the head offiGhristchurch.

[86] When Mr Kimber’s period of service concluded, iese that Mr Kimber’s replacement as
manager burnt all of Mr Kimber’s records includitng leave book.

[87] That clearly was a silly thing to do and in my dapm North Canterbury Salmon must take
responsibility for that act. They are the employiee new manager presumably reports on a similar
basis to the reporting line that Mr Kimber wouldveaworked to when he was manager, so,
notwithstanding the remoteness of the salmon fammy view the employer had an obligation to
ensure that its new manager behaved appropriately.

[88] Presumably nobody knew the significance of the radtéhat was being destroyed and no
doubt nobody turned their minds to the possibilitat some of the records that were burnt were
unique and important.

[89] But whatever the circumstances, the fact is thatrdtords have been destroyed and in my
opinion the responsibility for that destruction mrest with North Canterbury Salmon.

[90] It seems to be common ground that Mr Kimber toalky Wtle leave although there was some
evidence given by North Canterbury Salmon (whichKMnber challenged) that he woulgb
AWOLfrom time to time.

[91] Mr Peter Devine said that Mr Kimber was a keen ghoand that he would occasionally take
time off to go shooting. Mostly, Mr Devine saicatiMr Kimber would take Fridays off and that he
was lucky to do that three times a year. He wentoosay that he had never known Mr Kimber to
take a long holiday apart from a three week breakugust of 2003 shortly before his employment
relationship with North Canterbury Salmon ended.

[92] The claim from Mr Kimber in respect to annual leaw&25,440. | am not persuaded that this
has been accurately calculated. It proceeds onfdb&ng that Mr Kimber's annual leave
entitlement was four weeks over the whole periolisfentittement yet Mr Kimber's own evidence
was that one of the changes in the 2000 employragrdement was a change in the amount of
annual leave. Given that the 2000 agreement pesvidr four week’s annual leave, one would
have to assume that the earlier arrangement wabrie week’s annual leave.

Determination

[93] In respect to the claim for unpaid overtime, my sidared view is that there is insufficient
evidence before the authority to enable it to makkecision in respect to the period before the so-
called second agreement came into effect on 2 @c®04.

[94] In effect, the only evidence for an agreement tp @zertime to Mr Kimber before the 2000
agreement is Mr Kimber's own evidence. There is supporting documentary evidence or
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evidence given in person to justify the claim.olmbt think it enough that Mr Kimber says that the

2000 agreement is in similar terms to the earlgreament, particularly where North Canterbury

Salmon denies the existence of that earlier agreeara continues to deny the requirement to pay
overtime at all.

[95] For those reasons then, there will be no ordeespect to the period of time prior to the 2000
agreement.

[96] The position is otherwise in respect to the pefrocth the 2000 agreement down to the date at
which the employment relationship ended on 8 Au@@&t3. Whatever North Canterbury Salmon
might say about the intention that they had in neenating Mr Kimber, it is difficult to understand
how they could have entered into an employmentesgeait which clearly on its face provides for
the payment of overtime, in circumstances wherg fag that no overtime was agreed.

[97] This was an employment agreement that, by commaserd, had been furnished to Mr
Kimber by his employer and had even been the subjesome negotiation in terms of Mr Kimber’s
desire to remove the restraint of trade provision.

[98] It follows that there will be an order for overtine be calculated and paid to Mr Kimber for
the period from 1 October 2000 down to 8 August3200

[99] There will also be an order for the payment to NimKer of annual leave for the period from
8 August 1997 down to 8 August 2003.

[100] North Canterbury Salmon had an obligation to alMwKimber to take his annual leave as it
fell due. The evidence, which | accept, is that tiid not happen.

[101]No doubt that fact is partly at least a consequenicéhe remoteness of Mr Kimber's
workplace from the management and directorate efabmpany but not withstanding that, the
employer still has an obligation to ensure thatdtautory provision that Parliament has made for
the taking of annual leave is properly effected.

[102]1 direct the parties are to confer on both the ahiheave position and the overtime position
and, if possible, reach conclusions between themsels to what amount of annual leave for Mr
Kimber remains unpaid and what amount of overtimeue to him for the period that the 2000
agreement applied for.

[103]In the event that the parties are unable to agnebase matters, the applicant’s representative
is to advise the Authority and there will be furtldérections to enable those outstanding issuég to
addressed and concluded.

Summary

[104] Mr Kimber’s claim in respect to unpaid overtime ceeds in part and is successful in respect
to the period covered by the 2000 employment ageeéritom October 2000 down to 8 August
2003, the amount to be quantified by the partieadmgement or failing that by the Authority after
notification from the applicant.

[105] Mr Kimber’s claim in respect to unpaid annual le@éseuccessful but again, the quantification
of his entitlement for the period from 8 August T3%bwn to 8 August 2003 is also referred back to
the parties for their agreement as to quantumngpivhich the matter will be referred back to the
Authority for further direction.



Costs

[106] Costs are reserved.

James Crichton
Member of Employment Relations Authority
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