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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Damien Kennedy says that he was unjustifiabgmissed from his employment with Dean
Stockman or Human Resources Integrated Solutiomstéd (HRIS) on 7 July 2005. He says he
was an employee of one of the named respondentsnmonth from 1 July 2005, but is unsure
which because the identities were used interchdohgday Mr Stockman. Mr Kennedy seeks
reimbursement of lost wages, payment of notice aohpensation for hurt and humiliation
consequent to his dismissal.

[2] The respondents’ statement of reply states tHMatKennedy had been a contractor to HRIS
and became an employee after a verbal agreemeatl tsoftware to a client had been achieved, no
formal agreement was made in relation to Mr Kenfe@ynployment, but that HRIS was the
employer and Mr Stockman was acting as a direcfoHRIS at all times, the employment
relationship ended because of Mr Kennedy's behavamd Mr Kennedy's final pay has been
withheld because he retains property of HRIS.

[3] The Authority has not received any evidencerfritie respondents because they did not attend
the investigation meeting. No adjournment was BbougThe investigation meeting started 15
minutes after the scheduled start time to accomieog@ssible lateness on behalf of the
respondents. | am satisfied that the respondeete werved with the notice of investigation
meeting.

[4] To resolve this employment relationship probldm Authority must determine whether Mr
Kennedy was an employee from 1 July 2005, if he, wsn who was his employer, and whether
his dismissal was unjustified.



| ssues
(i) WasMr Kennedy an employee from 1 July 20057?

[5] Mr Kennedy gave evidence that in May 2005 Mockiman asked him if he would become an
employee. The software, that he had been contracotdevelop since November 2004, was now a
working product and Mr Stockman proposed that Mniexly become the development manager.

[6] Mr Kennedy said they agreed to an annual satdr$80,000, to be paid on the"™56f the
month, that Mr Kennedy would work from an officec&ted in Mr Stockman’s residence and that
the start date of employment would be 1 July 200his evidence was not challenged. | accept
that Mr Kennedy agreed to become an employee frdoiy12005.

(i) Whoemployed Mr Kennedy?

[7] Mr Kennedy says he is unclear who employed land that is why he has named Mr
Stockman personally and Human Resources Integ&dkdions Limited, a company of which Mr
Stockman is the sole director and shareholderhasdspondents. There is no dispute that Mr
Kennedy did not have a written employment agreeraadthas not been paid for the period of his
employment.

[8] In November 2005, at the outset of the coninactelationship Mr Stockman presented Mr
Kennedy with a contract agreement, the partieshiclwwere Mr Kennedy and Human Resources
Integrated Solutions Ltd. This agreement was nexercuted because Mr Stockman told Mr
Kennedy that he wanted to amend the document lkesethmendments were never presented. Mr
Kennedy’s bank records show that from December &y hls invoices were paid by HRIS and that
the last payments received in June and August made by Mr Stockman personally.

[9] It does not necessarily follow that becausetlom evidence received by the Authority, it is
more likely that a contracting relationship existetween Mr Kennedy and HRIS, that those were
the parties to the employment relationship. Howegesen the proximity of these relationships,
that Mr Kennedy and Mr Stockman discussed the piisgiof a shareholding in HRIS and Mr
Stockman’s electronic signature was “Director, HRi®ited” | find it was clear Mr Stockman was
acting as a representative of a company whoseiigevdas known to Mr Kennedy. Mr Kennedy is
entitled to name Human Resources Integrated Saokitiomited as his employer.

[10] In failing to provide Mr Kennedy with a writteemployment agreement HRIS has breached
its obligations under section 65 of the EmploymBeiations Act 2000. Mr Kennedy has not
sought a penalty and | decline to do so; while thikire has caused uncertainty in relation to this
claim | am not satisfied that it occasioned anydisantage to Mr Kennedy during his employment.

(iii) WasMr Kennedy unjustifiably dismissed?

[11] Mr Kennedy emailed Mr Stockman on 7 July rednng him that his invoices for April and
May remained outstanding. Mr Stockman replied imai at 3.38pm that same day:

“Many thanks for your email and concerns. As t)sf today | am postponing all activities, and cemlonger
afford your contract past the end of this monthriy case until the NSU has been returned.

This does not affect your stake-holding in the campand | have no doubts about the NSU, it is aenaff
timing, however, my finances are in no conditiopigsent to keep employing someone. Once thiatgituhas
improved, | am more than willing to employ you ofull time basis.”
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[12] | accept Ms Andersen’s submission that theafbf Mr Stockman’s email was to dismiss Mr
Kennedy. Mr Stockman gives Mr Kennedy three weekice of his dismissal. The stated reason
is he can not afford to employ him beyond the eindlity due to his financial situation.

[13] Over the following days Mr Kennedy and Mr Stowan agreed that Mr Kennedy would
remain working until the end of JulyFollowing the 7 July email, which | have found was
dismissal, Mr Stockman wrote to Mr Kennedy assgrtie had resigned and that he would not
accept his resignation. Mr Kennedy says this wasatempt by Mr Stockman to rewrite the
dismissal as a resignation. Mr Kennedy emailedttckman on 11 July that he did not want to
work somewhere where he was fired one day and Hiedext. This was a reasonable comment in
the circumstances.

[14] Mr Kennedy had had no indication prior to Hismissal that the business could not afford to
pay him; before agreeing to become an employee d&mmiédy had discussed with Mr Stockman the
financing of the business, and had been told thaagh in a start-up phase the business had the
necessary financial support. There was no disoassith Mr Kennedy as to the reasons for
dismissal and he was not given an opportunity towroent. Mr Kennedy's dismissal was
unjustified.

Remedies

[15] Mr Kennedy has established that he was an eyepl that he was dismissed and that that
dismissal was unjustified. He is therefore erditie a consideration of the remedies he seeks.

[16] Mr Kennedy’s salary for July 2005 remains ¢atsling and he is entitled to that payment at
the rate of $6666.66 (gross). No lawful groundsteior HRIS to retain these wages.

[17] Human Resources Integrated Solutions Limited is ordered to pay Mr Kennedy the sum
of $6666.66(gro0ss) in outstanding salary pursuant to section 131 of the Employment Relations
Act 2000.

[18] Mr Kennedy seeks payment of one month’s saiarlfeu of notice. There was no written
employment agreement. While there was no evidémegarties had agreed on a period of notice
they had agreed Mr Kennedy’s salary would be paithe 28" of the month. Reasonable notice in
the circumstances would be one month. Followiregthluly dismissal Mr Kennedy negotiated a
leaving date with Mr Stockman of 28 July, effectva notice period. There is no basis for an
order that a notice period in addition to that rieged by the parties should be ordered.

[19] Mr Kennedy seeks compensation for hurt and ihation caused as a consequence of his
dismissal. He was employed for a period of onekwe&he dismissal was the response to Mr
Kennedy's reminder that a payment from the fornmtiactual relationship remained outstanding.
The dismissal was abrupt and unexpected. The esw@ild shows that Mr Kennedy continued to
work diligently through the remaining period of l@siployment and that it was necessary to assert
he had been dismissed when Mr Stockman attemptedn@me it a resignation. | accept this
aggravated what was already an unsatisfactorytgitutor Mr Kennedy.

[20] Human Resources Integrated Solutions Limited is ordered to pay Mr Kennedy the sum
of $1500 in compensation for hurt and humiliation caused as a consequence of hisdismissal.

[22] The claims in the statement of reply that MerKedy retains property of HRIS cannot be
dealt with in this determination.



Costs

[23] Costs are reserved. Ms Andersen may filescostmorandum within 14 days of the date of
this determination. HRIS may file a memorandumejply within a further 14 days.

Marija Urlich
Member of Employment Relations Authority



