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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant seeks to recover the sum of $11,454dmn the respondent in overpayment of
monies paid to him. The respondent initially soughtecover the sum sought through the Disputes
Tribunal which has declined jurisdiction, havingea the view the respondent was in an
employment relationship with the applicant.

The sum sought by the applicant is the PAYE deteethby IRD to be payable by the applicant in
respect to the respondent’s earnings as Executie¢ &1d Operations Manager in the restaurant
business known as Metropole.

It should be noted that the applicant has alwagscamtinues to submit that the respondent was an
independent contractor. The applicant brings thercto the Authority for a determination of the
respondent’s status and to recover the monieseastaun, if the Authority determines the
respondent is in fact an employee.

The respondent submits he was at all times an gr@pldie denies he is liable to reimburse the
applicant for PAYE not deducted from his salary aad to IRD.

Background

The background to this application is hotly dispubetween the parties. It would be fair to say that
in respect to the issues critical to determiningBdrnes’ status they agree on nothing. Their
different positions are summarised.

! For its purposes IRD has determined that Mr Bawassan employee of the business. That statusriertly under
appeal with IRD.



The applicant
The only witness for the applicant was Simon Kecidri

Mr Kendrick met Mr Barnes at the Horse and Trapuh in Mt Eden). Mr Barnes who is an Irish
national worked as a barman at the Horse and Titagtwo men struck up an acquaintanceship. To
cut a long story short, Mr Kendrick and Mr Barnéscdssed going into the restaurant business
together with Mr Kendrick providing the finance dmaick room management expertise and Mr
Barnes managing the front of house i.e. the opmratf the restaurant.

A suitable business was identified by the two meah they consulted on the changes that would be
made to make it more profitable. A business plaritfe purchase and operation of the business was
discussed and drafted for submission to the bamliBd&/ines was described in that document as a
principal of the business along with Mr and Mrs Heok. Mr Barnes agrees he had discussions
with Mr Kendrick in respect of the Business ModetidMarketing Plan section of the proposal put

to the bank.

It was Mr Kendrick’s evidence that it was agreeel Tmust would buy and own the business as Mr
Barnes had no capital to invest. Mr Barnes woulddrer run the restaurant i.e. his contribution to
proposed partnership would be his experience apdrége. The business was valued at $300,000
and it was proposed and agreed that Mr Barnes wegklve remuneration in the sum of $70,000
gross per annum which would be paid on a weeklisbasaddition he would (presuming that
profits allowed it) receive profit share in the sofi$30,000 per annum. It was proposed this profit
share would be taken as equity in the businessat@ver a period of five years Mr Barnes would
build up a half share in the business. At sometpnithe future it was anticipated that a company
would be formed and shares allocated in accordaitbethe agreed plan. It was, however, left
open that Mr Barnes could — if he preferred attitme any profit share was realised - take the profi
share in cash.

The business opened under the new ownership ealgcember 2002. Mr Kendrick gave
evidence that in the interim period until the nelaship between the Kendricks and Mr Barnes and
was formalised by way of a partnership or compdrnycture the parties needed some other
arrangement to govern their relationship. From Mn#rick’s perspective he needed to be in a
position to remove Mr Barnes and to protect higstment should the business fail. According to
Mr Kendrick, he and Mr Barnes discussed the issueagreed that an independent consulting
arrangement would be the best vehicle to formaliee arrangement. Mr Kendrick submitted that
it was discussed that Mr Barnes would be engagaa asdependent contractor and that Mr Barnes
would be responsible for declaring and paying ks tax. Mr Kendrick’s evidence was that Mr
Barnes expressed particular approval of this agaremt because his remuneration would be paid
without deductions for PAYE.

Mr Kendrick prepared the independent contractoeagpent. In doing so he simply adapted a
contract he had worked under when previously emdyagea consultancy contract. Mr Kendrick’s
evidence was that just prior to Christmas 2002awedhe completed contract (which he had
signed) to Mr Barnes for his consideration to dsscand/or sign and return. The contract was never
signed and returned by Mr Barnes.

The unsigned contract described Mr Barnes beirgp&ractor employed by the Kendrick Family
Trust in the capacity of Executive Chef and OperaiManager. He was to be remunerated at
$1,346.15 per week on production of an invoice gméed at the end of each week.



In terms of the operation of the business it wasiindrick’s evidence that Mr Barnes made all
executive decisions relating to the running ofrémsaurant including

» Hiring and firing staff

» Setting staff wages

» Staff rosters

* Planning and changing menu and wine lists

» Deciding on and implementing marketing initiatives
* Arranging for business cards

» Selecting suppliers

» Changes to décor (minor)

In the day to day management of the business Mnd3adescribed himself as the owner of the
business and became known to the clientele asntheroHe arranged for business cards to be
printed and his business card described him axire

Unfortunately, the business did not thrive and iay\M2003 Mr Kendrick and Mr Barnes discussed
the situation. As a result Mr Barnes drawings/saleais reduced by agreement to $50,000 per
annum.

Mr Barnes was a signatory in respect of the Metimpbeque account. The evidence shows that up
until mid July 2003 Mr Barnes’ remuneration wasdpay cheque. On 16 occasions the cheques
were written out and signed by Mr Kendrick and reed as having been made out to NH
Consultancy. On 15 occasions Mr Barnes wrote out his own chesjgaed it and recorded it on

the butt as payment to NH Consultancy. From 24 Mil{8arnes remuneration was taken in cash.
There is no dispute that no PAYE was deducted ttersums paid.

The arrangements between the parties were congaitst the fact that in June 2003 Mr Barnes
needed to renew his work permit. As part of thiscpss his “employer” was required to satisfy
Immigration Service that no New Zealander was abé! to fill the position held by Mr Barnes.
The Service sought other information and assurainoesMr Barnes and his “employer.” It is not
in dispute between the parties that Mr Kendrick BindBarnes each worked to gather and supply
the information required by Immigration.

For his part Mr Kendrick wrote to Immigration on ddne 2003. In response to a question which
called for evidence of attempts to recruit New Aedlcitizens to fill the role Mr Kendrick wrote
“....My wife and myself (the two Trustees in the Kmkd~amily Trust) were looking for a
business, and as accountants and business pedmedibtthat we had the necessary skills to
handle back of house aspects of a business. Wesdest several business options with Nick, and
recognising his abilities decided that with his gfie industry experience and expertise we had a
full complement of skills to take on a competitharket place. Accordingly, the role was not
advertisedbecause the role was envisaged to be that of ariss partner rather than that of an
employer/employegelationship. (Emphasis mine).

And in answer to a request for information on #egth of the contract Mr Kendrick wrot#ick
Barnes is currently on a consultancy contract, dst seemed to be the most appropriate at the
commencement of the businedsshould be noted, howevéhat the intention has been that
should Metropole achieve financial performance tatg, Nick would receive a part of his
remuneration as an equity interest in Metropoleam happy to offer Nick an employment contract

2 Mr Barnes had no legal entity in the nature obastilting company.
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should this be beneficial to his application; arah@nclose the standard Metropole contract for
your review”. (Emphasis mine).

As | understand the evidence a signed employmeeeatent between Metropole and Nick Barnes
as Head Chef/General Manager was submitted witKédrick’s advice to Immigration.

However, as | understand Mr Kendrick’s evidenceBdrnes continued to be engaged under the
unsigned ‘consultancy agreement’ that had govetinedelationship between the parties since
December 2002.

Mr Barnes engagement terminated at the end of Awgosn it became apparent the business was
not successful. Mr Kendrick ran the business alorté March 2004 when it was sold.

The Respondent

Mr Barnes submits he was a barman at the Horsd apdearning $12 per hour when he became
involved with Mr Kendrick. He accepts he assistethie identification of a suitable business for Mr
Kendrick to buy. He did this on the promise of an@agement position in the new business.

It is Mr Barnes’ position that he was always enghge an employee of Metropole and that it was
Mr Kendrick’s responsibility to deduct PAYE frometliemuneration received by him and to
forward it to IRD. Pursuant to this it is Mr Barngesition that he was actually engaged on
remuneration in excess of $100,000 and the $1,346fn paid to him weekly (later reduced to
$1000 p.w.) was the net sum (net of PAYE) pay&bl@m under his agreement with Mr Kendrick.

It was Mr Barnes’ position that he had never disedswvith Mr Kendrick a proposition that he
would be an independent contractor responsiblpdgment of his own tax. He said that during his
employment he had never sighted the ‘consultanoyesgent’ submitted by the applicant in
evidence. The first time he had seen it was whemg submitted to the Authority in the process of
the investigation. The only agreement he had kndgdeof was the signed employment agreement
submitted in evidence.

Mr Barnes did not take issue with the applicantislence that he ran the restaurant on a day to day
basis except that it was his position that Mr Kestdtook all executive management decisions and
that some of his suggestions were turned down bifétdrick for financial reasons.

Mr Barnes accepted that he had business cardsrpdetteat described him as “Director”.

| ssuesto be Decided

Prior to determining whether the applicant can vecthe sum sought it is necessary to determine
the employment status of Mr Barnes. | am awar@éefact that IRD have deemed him to be an
employee. As | understand it IRD considers sint#ats to those that | am required to consider.
However, as guardians of the tax base they brieig thwn perspective to the task. | note, too, the
applicant is currently appealing the IRD rulingis matter.

L egal tests

With the passage of the Employment Relations AGD2be tests for determining what constitutes
a contract of service changed (s.6 refers). Jutigev®onsidered the recent case’land stated

% Koia v Carlyon Holdings Lt2001] ERNZ 585 an€urlew v Harvey Norman Stores (NZ) Pty [2002] 1 ERNZ
114,




“The principles established by these cases mayberarised as follows:

* The Court must determine the real nature of thatr@hship.
* The intention of the parties is still relevant Imat longer decisive.

« Statements by the parties, including contractuateshents, are not decisive of the nature
of the relationship.

« The real nature of the relationship can be asceediby analysing the tests that have been
historically applied such as control, integraticand the “fundamental” test.

* The fundamental test examines whether a persowrparfg the services is doing so on
their own account.

e Another matter which may assist in the determimaid the issue is industry practice
although this is far from determinative of the painy question.”

More recently the Supreme Court considered the sa®e and stated at paragraphs 31 & 32.

“The real question, it seems to us, is whetherJindge correctly directed
herself in accordance with s 6.”

And:

“We are unable to find in her judgment anything ceming s 6 which does not appear
faithfully to reflect the words of the section. Thaction defines an employee as a person
of any age employed by an employer to do any vaorkife or reward under a contract of
service a definition which reflects the common law. Rautar relationships with

which this case is not concerned are expresslyded and excluded. The section

then requires the Court or the Authority, in denglwhether a person is employed
under a contract of service, to determine “the reature of the relationship between
them”.In doing so the Court or Authority is directed tlitatnust consider “all

relevant matters”, including any matters that inalie the intention of the persons.

But it is not to treat as a determining matter atgtement by the persons that

describes the nature of their relationship.

“All relevant matters” certainly include the writteand oral terms of the

contract between the parties, which will usuallytzon indications of their common
intention concerning the status of their relatioipsihey will also include any
divergences from or supplementation of those temalsconditions which are
apparent in the way in which the relationship hasmted in practice. It is important
that the Court or the Authority should consider way in which the parties have
actually behaved in implementing their contractwHibeir relationship operates in
practice is crucial to a determination of its reature. “All relevant matters” equally
clearly requires the Court or the Authority to haegard to features of control and
integration and to whether the contracted persos been effectively working on his
or her own account (the fundamental test), whichevsmportant determinants of the
relationship at common law. It is not until the Coor Authority has examined the
terms and conditions of the contract and the wawlnrch it actually operated in
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practice, that it will usually be possible to examthe relationship in light of the

control, integration and fundamental tests. Herfeeitmportance, stressed in TNT,

of analysing the contractual rights and obligatiohsthe passage of her reasons

...... Judge Shaw accurately states what the Court dauahd lists the matters which are
relevant. She completes her list with referenaedastry practice, making the
unexceptionable general comment that it is “famfrdeterminative of the primary
question”.

Discussion and Findings

Note: In determining this matter | am not concerned itk wisdom of the arrangements between
these parties. Nor am | primarily concerned with fdirness of those arrangements albeit fairness
was a factor which drove the changes to s.6 oAttieHowever, the facts of this case are a far cry
from the mischief the amendments sought to reatitglation to dependant contractors.

Credibility

Mr Barnes was an extremely poor witness. He repbateld me he was just a barman earning $12
per hour when he became involved with Mr Kendrigke-implication being that it was fanciful to
assert they had gone into business together. Hedamant he was always an employee of
Metropole but he was extremely uncomfortable inl&xyng the fact he had assisted Mr Kendrick
to identify a suitable business to purchase; tkatdd identified improvements in the business and
that he had ordered and used business cards s@tlsa him as a Director of the business.

Because the central plank of his argument is thavds an employee it was necessary to explain
the fact that he wrote cheques paying himself 8L 1Bper week (which equated to 70,000 per
annum). He sought to persuade me that his befanetauneration was in excess of $100,000 per
annum. This submission lacked credibility and westiayed by his own evidence that he accepted
the $25.00 per hour recorded in the employmentraon{equivalent to the remuneration $50.000
pa he agreed with Mr Kendrick in April/ May) wag@ss figure from which PAYE should have
been deducted. There were 11 occasions when MeBavrote a cheque to pay himself $1,000. He
made no deduction for PAYE.

Mr Kendrick presented as the more credible witridgbe two. Quite apart from my assessment of
the credibility of the withesses as they appeasddre me, Mr Kendrick’s evidence is supported by
the bank proposal which describes Mr Barnes asiracipal’ of the business and the
contemporaneous explanation of the relationshipheaave to the Immigration Service in June
2004. Importantly, | note that this letter explaihs existence of a signed employment agreement
between the parties which contradicts a writtereagrent (admittedly not signed by Mr Barnes)
which describes the relationship as a contracsdovices.

Where there are conflicts in the evidence givethiege parties it is the applicant’s evidence that |
accept as providing the more reliable account efréal nature of the relationship.

Was Mr Barnes an employee or an independent contractor ?
In deciding if Mr Barnes was an employee engageattua contract of service it is necessary to

determine the real nature of the relationship.dimg that | am required to consider all relevant
matters including:
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* The written and oral terms of the contract betwibenparties which will not be
determinative of the matter but will provide anigation of the common intention of the
parties.

* Any divergence from or supplementation of thosengeand conditions which is apparent
from the way the relationship worked in practice.

* How the relationship operated in practice.

Then it is necessary to apply the tests of conimtégration and to ask if Mr Barnes was effectyvel
working on his own account. Lastly | will touch oxdustry practice.

What was the Intention of the Parties?

The parties disagree on the label they put on tle&tionship and there are two written documents
which the parties variously rely on as evidencimgitcommon intention.

Mr Kendrick relies on the his oral evidence thatiseussed the matter with Mr Barnes and
prepared a contract for services which he signédgane to Mr Barnes to discuss and/or sign and
return. Mr Barnes did not sign that document aryd & never even saw it during his employment.
Mr Kendrick relies on the written employment contras evidencing the intention of the parties.

The written employment agreement is quite cleaitoface and if | were to rely on that then
undoubtedly | would find the common intention of harties was that Mr Barnes was to be an
employee engaged on a contract of services.

The situation regarding the other document is ¢tz on its face. This is because it has not been
signed by Mr Barnes. | note, too, that to the eixtenvhich it was cobbled together from a
contracting document that Mr Kendrick once workeder it does not describe the reality of the
relationship between these parties as | have ass#ss evidence. It purports to exercise a high
level of control over the contractor which was adéeature of the relationship between Mr
Kendrick and Mr Barnes. However, it does give sguielance to the common intention of the
parties in that it is the only written evidencetlod intention that Mr Barnes was to be remunerated
at the rate equivalent to $70,000 per annum wtsckhiat happened in practice. Otherwise the only
relevant aspect of the document is that it desstibe relationship as one of a contract for sesvice

| have found that Mr Kendrick’s evidence was mdre ¢redible as to the common intention of the
parties - that evidence being supported by thergwmn of Mr Barnes a principal in the bank
proposal, the contemporaneous letter to Immigradescribing the relationship in terms consistent
with a contract for service and the fact that Mrrigs planned and ordered cards which described
him as a director of the business. The fact thattireques for Mr Barnes’ remuneration were
recorded as payments to ‘NH Consultancy’ is alselevant matter to be considered in the total
mix. The common intention of the parties was | find

* That Mr Kendrick and Mr Barnes would go into bussi¢ogether.
* That the business would be financed and ownedédKéndrick Family Trust with Mr
Barnes providing the expertise and over time hatiegopportunity (through profit share

over and above his basic remuneration) to buil8% 8&quity shareholding in the business.

» That contractual relationship between the partigbe initial stages was one between the
Kendrick Family Trust and Mr Barnes as contractoraaontract for services and that Mr



8

Barnes would be paid basic remuneration of $70¢d08s per annum and that he would be
responsible for declaring and paying his own tax.

| also find that during the life of the relationghihere was, in practice, no divergence from or
supplementation of the contractual terms descréteye other than the fact that the parties later
agreed that Mr Barnes basic remuneration wouldtaaed to $50,000 per anndm.

How did the relationship work in practice?

| find that in practice the relationship workedaimanner that was consistent with the common
intention of the parties. Mr Kendrick looked aftee back room admin and regulatory aspects of
running a restaurant and Mr Barnes had full cordvar the front of house that is the day to day
operation of the restaurant including hiring amah§ staff, setting pay rates, planning/changirgy th
menus and wine list, acting as maitre d’ and plag@ind implementing all marketing initiatives
e.g. advertising, jazz promotions etc. | find MrBas had a free hand in this and that Mr Kendrick
bowed to his advice albeit that it was Mr Kendnreho supplied the operating capital.

Mr Barnes argued that some of his proposals wenetudown by Mr Kendrick. He argued this
showed where the real control lay.

| have considered this point because at the etiteaday it was Mr Kendrick who held the purse
strings. However, | find on the evidence that imte of the day to day running of the restaurant it
was Mr Barnes who was in control and Mr Kendridkeeon and allowed Mr Barnes complete
freedom to run the restaurant operation as he gaoime suggestions made by Mr Barnes could
not be implemented for financial reasons. In patécthere were only minor modifications to the
décor of the restaurant. This was not, | find, exitk of control (in the sense of the common law
control test) being exercised by Mr Kendrick over Béarnes. It was a reflection of the reality faced
by most small, new businesses that operating ¢apigascarce resource and as a result expenditure
is closely watched and controlled.

In saying that the relationship between the pawtieded in a manner that was consistent with their
common intention and contractual relationship leptchowever, that had Mr Barnes been engaged
as a employee in the role of Executive Chef andr@msns Manager the relationship would, in
practice, have looked much the same and Mr Barmegdshave been expected to have a high
degree of autonomy in running the restaurant. tast unlikely, however, that had Mr Barnes been
an employee that both Mr Kendrick and Mr Barnes idiave been putting his remuneration down
to NH Consultancy and failing to deduct and accdonPAYE. There was absolutely no

suggestion here of an arrangement between thesespat they would join forces to diddle IRD. |
note, too, Mr Kendrick’s evidence (which | accep@t IRD took no issue with the way the Trust
accounted for PAYE in respect of employees of tingress.

The Tests: Control, Integration and the Fundamé&lrgat.

Control: Mr Barnes had full autonomy in running the dayl&y operations of the restaurant. Mr
Kendrick deferred to his expertise in this. Mr Bagrhad signing authority on the restaurant’s
cheque account and was permitted to write chequdss own remuneration — which | would
suggest is an uncommon feature of an employmestioakhip. Mr Barnes was only constrained in
running the restaurant by the operational caputallable to the business.

* In saying this | find the employment agreement pramluced for the particular purpose of supportiigarnes
application for an extension of his work permiteféawas no subterfuge in this regard because wieeagreement
was submitted to Immigration Mr Kendrick openly &iped the real nature of his relationship with Bé&rnes.



The evidence relevant to this test falls on the silconfirming this was a relationship in the matu
of a partnership with Mr Barnes having the autonamgun the restaurant as he saw fit. As noted
the degree of autonomy could be consistent withekpected in the case of a senior employee but
given the freedom allowed to Mr Barnes to draw ddwaown remuneration the situation overall is
more indicative of partnership in association véitbontract for services than is of an contract of
service.

Integration:Mr Barnes was fully integrated into the restautauginess. In normal circumstances
this would be indicative of a relationship in theture of a contract of service. However, it is
equally consistent was a relationship in the nabfilee partnership which the evidence suggests was
primary purpose of the relationship between thestgs.

The Fundamental TedDid Mr Barnes engage himself to perform the sawiwith Metropole as a
person in his own account?

Mr Barnes would say not. However, | find that watBarnes now says and what his stated
intention and his conduct was at the time he joiieeces with Mr Kendrick (and throughout the
life of their relationship) are two very differetfiings.

It is true Mr Barnes put no capital at rfiskle did not provide his own tools — the premigpdant

and equipment all being financed by the Kendrickifg trust through the purchase of the
restaurant. It is probable that the reality ofgheaation for Mr Barnes was that he viewed his
relationship with Mr Kendrick from an immediate amottom line position i.e. he would enjoy an
improvement in his status and financial positiorciading the opportunity to receive his
remuneration without deduction of PAYE) withoutdircial risk. That is, it may have been a matter
of all care and no responsibility on Mr Barnes’tgarowing he could get another job if the
restaurant was not successful. However, | find tieadlid enter into an arrangement with Mr
Kendrick that would see him profiting from his owput into the restaurant. The intention of the
parties was that if the business was successfuMh8arnes could build up 50% shareholding
equity in the business over 5 years. | do accettithvas open to Mr Barnes to later decide he
would take his profit share as cash and that gasbe a feature of an employment relationship.
However, | find the predominant intention at thedithe parties entered into relationship was that
ultimately they would become 50:50 partners in@sasful business.

Lastly, I find that industry practice is of no agance in arriving at a determination of this nratte
find, those taking on the responsibility to rureataurant business do so under a variety of
arrangements — as owner operators, employees andeggendent contractors and franchisees.

Deter mination

Taking the evidence overall and considering it agjaihe tests described in s.6 and relevant case
law | find that Mr Barnes and Mr Kendrick were imedationship in the nature of a partnership
albeit their partnership arrangements had not fieahsed. In the interim Mr Barnes entered into a
contract for services with the Kendrick Family Tughe absence of control and the opportunity for
Mr Barnes to profit from the sound management efréstaurant business are features of the
arrangement and conduct of the relationship whaffions its true nature as being a contract for
services.

® He provided the necessary expertise in runnirgseurant.
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That being the case the Authority has no jurisditto consider the question as to whether or not
Mr Barnes should be directed to reimburse the Kiekdramily Trust for the PAYE not deducted
from his remuneration. Had he been an employee theuld have been a strong argument for (at
the very least) holding him liable for the PAYE migducted by him when he paid himgelf.

Costs

Costs are reserved. The parties are directed émpttto resolve the question of costs between
them. If they cannot do so they are to file and/sesubmissions on the subject and the matter will
be determined

Janet Scott
Member of Employment Relations Authority

® Given that the person who pays wages is requinééntax legislation to make the PAYE deductiondoordance
with tax rules.



