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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, (Mr Kendall) alleges he is due waaeears from the
respondent company (Flamekeeper). Flamekeepeinsagntrast that Mr Kendall

was always paid the wages that were agreed andatedditional monies are owing.

[2] The issues for determination in the present caee fisst whether the
relationship between the parties was one of empéoyrar not and secondly whether,

if it is one of employment, there are wages due@mithg.

[3] Mr Kendall is an inventor who has been working a@velopments of the
technology involved in fire boxes in space heatelamekeeper was a company

established to promote the development of Mr Kdigialeas.
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[4] A contractual agreement was entered into betweenKévidall and
Flamekeeper in October 2009 and it is that documdanth Mr Kendall alleges is an
employment agreement for the purposes of the law.

[5] Both parties have supplied the Authority with a yag the agreement just
referred to although the version supplied by Mr #ahhas the addition of a heading
“employment contract” which Flamekeeper say is bhatppropriate and not agreed
to by them. Whether that heading was agreed togris not in the Authority’s view
pertinent. The fact of the heading does not detexrthe nature of the document and

the document must be assessed in accordance withvih

[6] Looked at commercially, Mr Kendall’s invention was/ned by Flamekeeper
and was to be marketed as part of the technologpcaged with wood burning space
heaters. Flamekeeper is owned as to 49% by Mr#&kadd as to 51% by other
interests.  Those other interests have in effecidéd the development of
Mr Kendall’'s project. = The relationship between K&ndall and the other

shareholders has become strained as a consequkcsagreements between the
parties as to the marketability of Mr Kendall’'s @mtion. A principal funder of

Flamekeeper has made demand on Flamekeeper andg het had that demand

satisfied by Flamekeeper, the creditor will progreguidation proceedings shortly.

[7] To assist Mr Kendall in concentrating on the depeient of the invention and
the bringing of the invention and the surroundiaghhology to market, Flamekeeper
resolved to provide Mr Kendall with regular payneand it is the nature and extent

of those payments that are now in dispute.
[8] The agreement the Authority has referred is datetolizr 2009.

Was this an employment relationship or not?

[9] There are two provisions in the Employment Relaidwt 2000 (the Act)
which are relevant to this question. The first. which defines what an employee is
and prescribes the test which the Authority musipadn determining the nature of
the relationship between the parties and the sea@5 which identifies the terms
and conditions of employment which are required léy to be included in an
individual employment agreement. In the Authostybpinion, if the present

document under scrutiny were found to containréhevant statutory minima set out
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in s.65 of the Act and the Authority were to comiduthat the real nature of the
relationship was one of employment then that waoldclude the matter.

[10] It is convenient to deal with the effect of s.6%stii That section simply
provides inter alia the minimum provisions required by law in an indial
employment agreement. The Authority is satisfleat the present document contains
all of the statutory minima save for the requiretmiens.65(2)(a)(vi) referring to the
90 day period in which to raise a personal grieeandn all other respects, the
document under scrutiny complies with the law, fdtiwere an employment

agreement.

[11] In addition, it is fair to say that the parties appto have taken a number of
steps to make the document look as if it were apl@yment agreement by, for
instance, the use of the waosdlary, clear provisions in respect to the entitlement to
statutory holidays and annual holiday and sick ée@avreference to a notice period, a
requirement for diligent and faithful service andeguirement for Mr Kendall not to
engage in other activities that would conflict witis obligations to Flamekeeper.

[12] So what then is the real nature of the relationsl@fween these parties? At
s.6 of the Act, sub-section (2) requires the Autlgdo determine the real nature of
the relationship between the parties. That exmessal natureis a term of art and

has been the subject of judicial interpretation.

[13] The leading case is the decision of the SupremetCQduNew Zealand in
Bryson v. Three Foot Six Ltf2005] 3 NZLR 721. In that decision, the Court
considered all of the traditional common law te&ts identifying whether a

relationship was one of employment or not, but aooed:

The Court must determine the real nature of thatiehship. The
intention of the parties is still relevant but nonger decisive.
Statements by the parties, including contractuateshents, are not
decisive of the nature of the relationship. Thel neature of the
relationship can be ascertained by analysing thststethat are
historically applied such as control, integrationdthe fundamental
test. The fundamental test examines whether apgrasrforming the
services is doing so on their own account. Anothatter that may
assist in the determination of the issue is indupiiactice although
this is far from determinative of the primary quest

[14] The integration test tries to measure the extemthich the person providing

the services is integrated into the organisati@talcture of the other party. In the
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present case, it is difficult to see Mr Kendall aas/thing other than integral to the
operation of Flamekeeper. Without Mr Kendall, agly Flamekeeper has maison
d'etre.

[15] In the control test the issue is whether the pedsong the work is controlled
by the person providing it. Here, the Authoritynts the boot is probably on the
other foot because the evidence rather suggests Nhia Kendall controlled

Flamekeeper rather than Flamekeeper controlling r@artainly, Mr Kendall was the
driving force behind the constitution of Flamekeep&d the very reason for its

existence.

[16] Finally, the fundamental test requires the Authorid look at whether
Mr Kendall could be said to be operating in bussnes his own account. In a very
real sense, in the present case, Mr Kendall is Btsness” of Flamekeeper. It is not
so much that Mr Kendall has the ability to go afidavork elsewhere (in any event
that is specifically precluded by the agreement)rhther that the question is almost
the wrong one because this Flamekeeper entity wsuth Mr Kendall’'s business
generated by his intellectual property, his energied his ideas. The involvement of
others, while no doubt important, is really only fbe purposes of providing goods
and services which Mr Kendall does not have, ppalty funding. The Authority
fancies that the commercial structure adopted famEkeeper was a function of the
parties desire to be taken seriously in the busimeslid; but in a real sense, this was
Mr Kendall's business and were it not necessaryolatsiders to be involved, he

would simply have been a sole trader.

[17] While the Supreme Court iBrysonand s6(3) of the Act both emphasise
caution in placing too much reliance on the intemtbf the parties, it is none the less
relevant that Mr Gauld, himself a shareholder iani¢keeper told the Authority that
the agreement between Mr Kendall and the comparsy neé intended to create an
employment relationship. His contention was thatlabel employment contract was
put on it after it was executed and indeed hetteddAuthority on oath that he had the

original signed document which did not have thoseds on it.

[18] Mr Gauld says that the payments made to Mr Kengalsuant to that
agreement were not payments of salary at all. éseribes the payments alternatively

as either payments of capital or drawings. Thetmal reality was that Flamekeeper
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had no income and its sole source of funds was fowmce put in by investors
associated with the 51% shareholding not held bKkhdall.

[19] Mr Gauld makes the point in his concluding subnoissi that, in all
probability, Mr Kendall would not be liable for iome tax in the normal way for the
payments that he had received from Flamekeeper damzhgst other things would
not be eligible for ACC cover for the same reasand it is suggested that that is
persuasive evidence of the real nature of theioalship. According to Mr Gauld, the
way in which these payments to Mr Kendall wouldieated, was as a charge against
Mr Kendall's current account with the company. Tlsaid, the Authority must
observe that there many situations where the tagitipp is not necessarily
determinative of the nature of the relationshipspant to employment law.

[20] The Authority concludes that despite the difficedtiwith this matter, on the
balance of probabilities it seems more likely timan that, as a matter of employment
law, Mr Kendall was not an employee of Flamekeep#éhis is so notwithstanding the
appearance of an employment agreement between daheesp The submission
advanced by Flamekeeper that the payments maklie keendall were in the nature
of capital payments which in effect would consgtatcharge on Mr Kendall's current
account is relevant, as is the presumption thatmectax is not due and owing on the
sums paid confirmed to some extent by the abseh@€CQ cover for the position.
But, the most important factors in the Authorityd&cision are the conclusions
reached by applying the various common law testsstablish the real nature of the
relationship. The Authority concludes from this lgses that the real nature of the
relationship is not one of employment because, i@ah sense, this business was Mr

Kendall's such that it could not be said that he wmployed by Flamekeeper.
Areany additional monies owed?

[21] Because of the conclusion that this was not an eynpdnt relationship, the
Authority has no jurisdiction to consider matteeyybnd that fundamental conclusion.
Certainly, in the absence of an employment relatiqmthere can be no entitlement to

unpaid “ salary “.



Deter mination

[22] The Authority considers that the real nature o§ ti@lationship is not one of
employment. Given that conclusion, the Authorigso jurisdiction to consider

whether any monies are owed by one party to theroth
Costs

[23] Costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



