INTHE EMPLOYMENT RELATIONSAUTHORITY

AUCKLAND
[2012] NZERA Auckland 52
5353007
BETWEEN PARAMJIT KAUR
Applicant
AND SRI GURU SINGH SABHA
AUCKLAND
INCORPORATED
Respondent
Member of Authority: Robin Arthur
Representatives: Applicant in person
Harnek Singh and Verpal Singh for the Respondent
Investigation Meeting: 1 February 2012
Determination: 13 February 2012
DETERMINATION OF THE AUTHORITY
A. Paramjit Kaur was an employee at thetime Sri Guru Singh

Sabha Auckland Incor porated terminated her rolein its school.

B. MsKaur may proceed with her personal grievance application
and the parties are directed to mediation to address her

employment relationship problem.

Employment relationship problem

[1] This determination concerns the preliminary jugsidnal issue of whether
Paramijit Kaur worked as a volunteer or as an engaogt the Punjabi Saturday
School operated by Sri Guru Singh Sabha Auckladrporated (the Sabha) at its
gurdwara (a Sikh place of worship) in Shirley Roadpatoetoe.

[2] The school, held between 2 and 5pm each Saturdayided education about
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Punjabi language and culture and the Sikh religidts. pupils were the children of

families who attended the gurdwara.

[3] Paramijit Kaur lodged a personal grievance appboatigainst the Sabha after
she was removed from her role as a teacher andchadrator at the school. She said
she was unjustifiably dismissed because she wrigtites protesting about harassment
of her at work. She said this harassment occuyesduse her husband was involved

in a dispute about financial and property intere$the Sabha.

[4] The Sabha does not dispute that it terminatedelegtionship with Ms Kaur
through her role at the school. Its statementeiyr said She was relieved of the
duties as she had changed the school curriculurhoatt consulting the Executive
Committee and on being asked to explain her actiefused to be accountable to the
Executive Committée However the Sabha insists it was entitled tbiac¢his way as
there was no contract of service with Ms Kaursdid her work throughout was done
as ‘a volunteer who claimed an allowance for the vamntwork of teaching the

Punjabi languagé

Theinvestigation

[5] For the purpose of determining whether Paramijitriéaiwle at the school was
as a volunteer or as an employee, | was providdat written statements from
Paramijit Kaur, the Sabha’s convenor or presidentnéla Singh, Sikh theologian
Verpal Singh, and Daljit Singh JP, a Sikh commumégresentative involved with a
number of other gurdwara in Auckland. | heard addal oral evidence from each of
those witnesses and from Paramjit Kaur's husbaralirker Singh, and from
Harmander Singh, who is also a member of the guavm Shirley Road. The
evidence of each withess was taken under affirmatid/itnesses and the Authority
had the assistance of an interpreter who translatede questions and answers

between the Punjabi and English languages.

[6] As permitted by s174 of the Employment Relations 2@00 (the Act), this
determination has not recorded all evidence andngdions received but has stated
findings of fact and law and expressed conclusiars matters requiring
determination. The Authority’s findings were made the civil standard of the
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balance of probabilities, assessing the evidencketermine what is more likely than

not to have happened.

Thelaw

[7] The Authority may only hear Paramjit Kaur’s claifumjustified dismissal by
the Society if she was an employee at the timeeofaieged dismissal in July 2011.

That is because s102 of the Act allows only empsyte pursue personal grievances.

[8] Section 6 of the Act provides the following directs to the Authority in
considering whether a person is an employee ofumteer:

6 Meaning of employee

(1) In this Act, unless the context otherwise nexp employee—

(a) means any person of any age employed by arogergio do any
work for hire or reward under a contract of serviesmd

(c) excludes a volunteer who—

(i) does not expect to be rewarded for work to befggmed as a
volunteer; and

(i) receives no reward for work performed as awtker; and

(2) In deciding for the purposes of subsection@jlwhether a
person is employed by another person under a conhtifaservice, the
Court or the Authority (as the case may be) mustrdene the real
nature of the relationship between them.

(3) For the purposes of subsection, (e Court or the Authority—
(&) must consider all relevant matters, includingyamatters that
indicate the intention of the persons; and

(b) is not to treat as a determining matter anytesteent by the
persons that describes the nature of their relatfop.

[9] Case law suggests office holders in religious osgdions — such as priests
and ministers in Christian churches — are not epgae although there may be a
contract of service if the person is performing adstrative or teaching duties for an
ancillary church organisation.Documentation between the parties in such casgs m
support the existence of an employment relationsSHighat the parties intended may

change during the course of their working relatiop3

! SeeBrookers Employment La®R 6.06(3) citingMabon v Conference of the Methodist Church of
New Zealand[1998] 2 ERNZ 440 (CA) andGray v Nelson Methodist Presbyterian Hospital
Chaplaincy Committe995] 1 ERNZ 672 (EC).

? |bid, citingNeonakis v Greek Orthodox Community of WellingtoBuburbs (Incl992 2 ERNZ 494.

% A Mark Publishing New Zealand Limited v Ken@&C 34/95, 14 August 1995.
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[10] A contract of service — that is an employment amge® — is created only
where the parties have a common intention to entera legal obligatiofi. Whether
a common intention can be read into an arrangeinetween the parties is to be
determined from the evidence of what they saidtevamd did at the time of or before
or after that arrangement was made. Iispector of Awards and Agreements v
Religious Society of Friends (Quakers) Wellingtaonihly Meetinghe Court found a
women who entered into “a loose arrangement” with Quakers’ committee to
manage a boarding house on a voluntary basis umnréor free lodging, some food,

telephone and electricity was not an employééo wages were paid.

[11] In another case involving a volunteer working foredigious organisation,
without wages but receiving food and accommodatios New South Wales Court of
Appeal found the work was not done in consideratioim return for those benefits.
It said “one was never intended to be, and was never sdax the price or quid pro

quo for the other®
The arrangement

[12] In 2004 the secretary of the gurdwara asked Pardjir to assist with the
school. She had a masters degree in Punjabi arddtp help.

[13] In her evidence to the Authority Paramijit Kaur agleshe began the role as a

volunteer, undertaking teaching and administradivies, and receiving no payment.

[14] The arrangement regarding payment changed in 200¢hb parties disagree
as to the reason for this. Ms Kaur said she didas& for payment but that started
after Harnek Singh told her the Sabha committee diladated money in its annual
budget in order to help raise the standard of ¢h@a. However Harnek Singh said
payments to Paramijit Kaur started in responsertemaest from her. He showed the
Authority a Minute book of the Sabha committee \himcluded a resolution

recorded at a meeting on 23 August 2009. The ugealwas written in the Punjabi

script and was translated at the Authority invesdtan as follows:

* MacGillivary v Jones (t/a Tahuna Camp StofE992] 2 ERNZ 382, 394

®[1984] ACJ 4009.

® Teen Ranch Pty Ltd v Brow@19950 87 IR 308 cited ivicCulloch v Director General of the
Department of Social Welfaf2000] 1 ERNZ 467.
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Sister Paramijit Kaur (school teacher) who was wogkiolunteer has
demanded salary and to give it has been passed.

[15] PAYE records produced by the Sabha show that fostnod the months

between September 2009 and July 2011 Paramijit Waarpaid the amount of either
$117 or $156 each month. Harnek Singh said tlsé fimyment was made in August
2009. There is one gap of two months in 2009 duarperiod Paramijit Kaur visited

India and a gap of three months in 2010 for whichlretords were provided.

[16] The payment amount varied according to the numbelags Paramijit Kaur
worked at the school each month but were typictdly9 or 12 hours a month,
equating to three or four days a month. The rafmayp was $13 an hour. Three other

people also taught classes at the school on Sgtiethal were paid on the same basis.

[17] Parents paid the Sabha a fee of around $50 for@alkchattending the school.
The school operated under a curriculum approvedhbySabha. According to the
evidence of Harnek Singh, the decision by repredges of the Sabha committee to
end Paramjit Kaur's role in the school followed @pdite over whether she had
introduced books for use in the school that wertecoasistent with Sikh philosophy

and had done so without consulting the committee.

Role as employee

[18] | was satisfied the evidence available to the Arthoobjectively assessed,
confirmed Paramjit Kaur was an employee of the &dbbm August 2009 until her
dismissal in July 2011. 1| reached that conclusioh on the basis of the parties’
subjective assertions but because | found the aMailobjective evidence showed it
was more likely than not that the parties had aualutntention to create legal

obligations and there was sufficient certainty rdgey the terms of the relationship.

[19] The intention to create legal relations was esthbll by the following three

factors:

(i) the committee resolution to pay Paramijit Kaur

[20] Paramijit Kaur began her work at the school as anteer but her request for
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payment and the committee’s agreement to do saftraned the relationship into
one that was for hire and reward. By that request agreement — in terms of the
language used in s6 of the Act — she ceased to\mduateer who did not expect
reward for her work and who received no rewardthBashe because someone who

worked for hire and reward.

(if) deduction of PAYE from her payment

[21] The gurdwara followed the practice of a gurdwaraugein Otahuhu in the
1990s of deducting tax on a PAYE basis from paysiemide to people doing work
for the gurdwara or Sabha. From the evidence ohélaSingh and Daljit Singh |
understand that practice began at the Otahuhu gueden the advice of a member of
that gurdwara who worked for Inland Revenue. Thel&/ Road gurdwara followed
the same practice after it was set up. Documerdduged by the Sabha showed
PAYE was deducted from payments made not only t@arR@ Kaur and others
working as teachers at the school but also frommasyys made to Sikh preachers
visiting from India. Those preachers, as well @&in@ provided with food and

accommodation, were paid a stipend from which PA2SEwas deducted.

[22] The deduction of PAYE from payments made to Patafgur — made at the
Sabha’s instigation and in line with its usual picand without objection from her —
suggested both parties understood, once those péyrbegan, that the appropriate

type of tax deduction was the one that appliechteraployee.

(iii) practice at other gurdwara

[23] | accept the evidence of Daljit Singh — based os &xperience and
involvement in the governance of the gurdwarastah@hu, Avondale and Takanini —
that Saturday schools were a common feature of gadwara and those teaching at
them were regarded as employees. He said othedtwguam provided written
employment agreements to those teachers, as hestowtethat was required by law.

[24] My finding regarding employment status relatesh® $pecific and relatively
specialised role of teachers in the Saturday schdibdoes not apply generally to
other truly voluntary work that adherents might aksewaor voluntary service in
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other activities at the gurdwara, such as prepdand for the congregation following
ceremonies. It is a distinction | am satisfiectlisar from the case law about other
religious organisations — such as the Quaker and 8leuth Wales cases referred to
earlier. It does not mean, for example, that sormaewho prepares flowers, stacks
chairs or serves refreshments at a church, teraph®gogue, mosque or gurdwara is,
by those acts alone an employee. An importanindtsbn is the absence of an agreed
payment as existed in this case. While Paramijitrkaay have begun working at the
school assewathat changed after she asked for and the Sableadagp pay her for
that work. From that point the work — while itlistetained an element of service to
her faith community — was also done in considenatio return for the benefit of the
wage. The payment was intended to begind pro quofor the teaching work.

[25] The actual amount of the payment is also significarlarnek Singh and
Verpal Singh variously described the money pai@aoamjit Kaur aspetrol money
and an honorariuni. However the amount paid was more than what mlgh
expected to offset travel expenses. The hourlg ait $13 paid was above the

statutory minimum wage applicable at the time, sufpg a conclusion it was wages.

[26] | am also satisfied the evidence showed there wiicisnt certainty of terms
to find that the wage bargain and the requiremémtsertain duties to be performed

amounted to a contract of service.

[27] Paramijit Kaur was paid only for the days she work#ddshe was not able to

attend the school on a particular day, she hadftoam other teachers in advance so
arrangements could be made to cover her classwadtthe Sabha’s position that she
was required to teach a curriculum and use onlenas$ approved by its committee
— and her failure to do so was the reason for enter role at the school. Taken
together the pay-for-work bargain and the requim@me perform her duties to

standards set by the Sabha amount, | find, to &radrfor service. Consequently the

elements of the definition of an employee at s@&)19¢ the Act are met.

Other evidence

[28] In reaching this conclusion | have not ignored p#nadence from the Sabha

witnesses alleging Paramjit Kaur had other motif@s maintaining she was an
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employee and pursuing a personal grievance.

[29] During the investigation meeting | heard aroundrfbaurs of oral evidence
that canvassed a much wider context to the dispulbe Sabha’'s contention —
expressed in the evidence of Harnek Singh and V&ipah — was that the matter
before the Authority really concerned family andigieus issues rather than an
employment dispute. This included a dispute carngrloans made by Paramjit
Kaur’'s husband and brother to a company associaiidthe gurdwara (since paid
back) and differing views on the administrationtbé Sabha, including how the
gurdwara’s property should be used or sold. Ha8ialgh also alleged Paramjit Kaur
was associated with a group thatdmoted schism within the Sikh religion

[30] While some aspects of the wider dispute may beraekeshould the Authority
have to determine Paramjit Kaur's personal grieeatitey had no direct bearing on
the objective analysis necessary to determineritlepnary issue of whether she was

a volunteer or employee in her role at the school.

Direction to mediation

The parties are now directed to attend mediationadlnress Paramjit Kaur's
employment relationship problem: s159 of the Attindicated to the parties at the
conclusion of the investigation meeting that, ie #vent of a finding that Paramjit
Kaur was an employee, such a direction would beemdfithe matter is not resolved
in mediation Paramijit Kaur is directed to prompthtify the Authority as to whether

she wishes to proceed with an investigation ofgeesonal grievance application.

Costs

[31] Costs are reserved. Neither party was represéytézhal counsel.

Robin Arthur
Member of the Employment Relations Authority



