INTHE EMPLOYMENT RELATIONSAUTHORITY

AUCKLAND
[2011] NZERA Auckland 512
5360473
BETWEEN KRISTIN WENDY KAY
Applicant
AND MAORI BOY GLASS
LIMITED
Respondent
Member of Authority: R A Monaghan
Representatives: K Kay in person

M Kirkman, advocate for respondent
Investigation Meeting: 30 November 2011

Determination: 1 December 2011

DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Kristin Kay says her former employer Maori Boy Glaksimited (MBGL)
breached three of the terms of a settlement ddiegeptember 2011 and recorded by
a mediator under section 149 of the Employmenttieis Act 2000.

[2] Ms Kay seeks an order for compliance with a terquing the payment of
money, as well as orders for the payment of a penalder s 149(4) of the Act in
respect of the breaches, and further orders und86&) that the payments be made

directly to her.

[3] MGBL has counterclaimed asking that the settlentEntset aside, that the
parties effectively be returned to the positionsythvere in prior to entry into the
settlement and that the original dispute be re-edesnd heard in the Employment

Court.
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The alleged breaches of the settlement agreement

[4] Despite the presence in the settlement of a camtialéy provision, it is often
necessary to refer in detail to the terms of desaéint in the course of an enforcement

action. It has been necessary to detail cedfaine terms of settlement here.

[5] The first of the terms said to have been breackgdired a compensatory sum
to be paid to Ms Kay in six weekly instalments upayment had been completed.

The term provided further that:

3. If one payment is missed on the due dateothkdebt shall become a debt due
and payable immediately.

[6] The second read:

6. The Respondent shall provide the Applicant atigeswritten reference within 7
days of the date hereof and should a prospectivplamr call regarding the
applicant’s employment with the Company they wélldirected to Monty Kirkman
who will speak positively to the reference.

[7] The third read:

8. The parties agree to close the side businesswieee running together as follows:
The Applicant will keep the money still in the bess account and any money still to
be paid for stock by clients and the Respondentl &kap the materials and the
remaining stock. The parties agree they will comicate by email to arrange
collection of the stock by the Respondent fronAghaicant.

[8] Ms Kay said, and it was accepted, that some optyments required under
clause 3 of the settlement were withheld. Secqnalith reference to clause 6, Ms
Kay said that a prospective employer calling foef@rence was unable to speak with
Monty Kirkman, a director and shareholder of MBGidahe person with whom she

worked.

[9] Thirdly, with reference to clause 8, Ms Kay did astert there was a failure

to close the ‘side business’, or any other breddhe clause. Rather she sought an
order that Mr Kirkman discontinue making the pradinat had been sold in the ‘side

business’, and an order that she receive a hatesblaany profit from sales made

after the date of the settlement.



Payment of monies owed

[10] Mr Kirkman was not entitled to withhold payment endhe settlement.

[11] MBGL is therefore ordered to comply with clause Btloe settlement by
paying to Ms Kay the sum of $1,340.

[12] | confirm my oral order that payment is to be madethe bank account

nominated by Ms Kay by the close of business ore@einber 2011.

Thereference

[13] Mr Kirkman provided a reference pursuant to claGséut Ms Kay said he
failed to respond to efforts made by a potentiableryer to contact him by telephone

to verify the reference.

[14] Mr Kirkman explained a sequence of attempts by &nd by the prospective
employer variously to contact each other, or tarsge to discuss Ms Kay's reference
at a convenient time. The sequence he describemmmonly and colloquially
referred to as telephone tag. It was never caegblebut Ms Kay obtained

employment in any event.

[15] As Mr Kirkman’s explanation was satisfactory | fitldere was no breach of

clause 6.

Closure of business

[16] Clause 8 provided only for the closure of the ‘shlesiness’, and did not in
itself prevent either party from commencing a newl aven similar business. | do
not accept that the mere fact Mr Kirkman may haw@menced or continued dealing

with the product in question amounts to a breaatianfse 8.

[17] If there are intellectual property or other issassociated with the matter they
are not referred to in the settlement, are notreetioe Authority, and if they arise out
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of a business relationship rather than out of apleyment relationship they are not
within its jurisdiction. | note in addition thdahe settlement does not include a
restraint of trade provision. Accordingly evenMi Kirkman has commenced or
continued to sell the product previously sold tlglothe parties’ ‘side business’, | can

address the matter only with reference to thedéxgtause 8.

[18] In that there was no suggestion that, for examdieKirkman continued to

operate the ‘side business,” 1 find there is neabh of clause 8 as long as any
subsequent business activity on the part of efplagty is new and separate from the
activities of the ‘side business’. In that respibet fundamental dispute between the
parties is concerned with a disagreement as to tighits in respect of the continued

sale of the product in question, rather than widuse 8.

[19] | am not satisfied there has been a breach of €l@8usWith further reference
to the remedies sought, nothing in clause 8 aadd#sociated enforcement provisions

gives the Authority the power to order Mr Kirkmandease the subsequent activity.

[20] Similarly, the Authority cannot order Mr Kirkman #ccount to Ms Kay for
50% of the profits from the subsequent activity.

[21] There will therefore be no orders in those respects

The counterclaim

[22] For his part Mr Kirkman said that while the ‘sidesiness’ was closed as
required under the settlement, contrary to hemgakibn under clause 8 Ms Kay failed
to return stock (including materials) belonginghe business and in her possession at
the time. He withheld some of the money owed urtiise 3, in an amount a little

less than he assessed as the value of the stoc&roed.

[23] Ms Kay said she has returned all of the stock mpossession. Further, at the
investigation meeting she provided additional itetos Mr Kirkman which Mr
Kirkman regarded as being within the definitionsibck’. Ms Kay acknowledged an

obligation to return the items but had retainednthbecause Mr Kirkman had
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withheld payments under clause 3. She was nafexhtio act in that way, and her

actions have meant that she, too, was in breattireafettlement.

[24] Mr Kirkman said that if Ms Kay had returned remamistock and confirmed
the return by email as she said she did, he dideu#ive the message and was not
advised of the return of the property. He alsd $laat there is a discrepancy between
the amount of stock he has received by way of metand his financial record. He
said the explanation of the discrepancy must beNtsaKay is still in possession of
stock, and he requires its return. He had a éurttoncern that, after the date of
settlement, Ms Kay may have sold stock rather themrning it. Finally he
questioned Ms Kay’'s good faith in respect of thdirety of the employment

relationship problem.
[25] As a result the counterclaim has been raised.

[26] | determine the counterclaim with reference to ® b4 the Employment

Relations Act. That section contains a scheme rundhich, at the request of the
parties to an employment relationship problem, lg duthorised mediator may sign
the agreed terms of the parties’ resolution ofgh@blem.  Provided the procedure
set out in s 149 is followed - as it was here -déilement so signed has the following

effect:

@A) ...

@ th[os]e terms are final and binding on, andaoeable by, the parties; and
(ab)  the terms may not be cancelled under s 7eoCibntractual Remedies Act
1979; and
(b) except for enforcement purposes, no party maytedetng those terms
before the Authority betcourt, whether by action, appeal, application fo
review, or otherwise.

[27] These provisions mean the settlement cannot kesgtd, the parties cannot be
returned to the positions they were in prior torgnhto the settlement, and the

original dispute cannot be referred to the Emplayn@ourt.

[28] The counterclaim cannot proceed in the terms irclwitiwas made.



Penalties

[29] | acknowledge that the statement of problem inaludaims for penalties for

breach of the settlement.

[30] In the circumstances described above, | make nersrfbr the payment of

penalties.

Summary of orders

[31] MBGL is ordered to pay to Ms Kay the sum of $1,84(he close of business
on 2 December 2011.

[32] MGBL is further ordered to reimburse Ms Kay for filemmg fee of $71.56.

R A Monaghan
Member of the Employment Relations Authority



