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DETERMINATION OF THE AUTHORITY ON A PRELIMINARY MATTER

Employment Relationship Problem

The problem Mr Jooste wishes the Authority to resatoncerns an alleged unjustified dismissal
and arrears of wages claim. It is his case thawd® employed in August 2002 by Mr Fetherston,
and/or his wife Mrs ‘Ans’ Fetherston and/or onemore of a group of entities in which Mr
Fetherston and/or his wife held a proprietary ondfieial interest. Those entities are the other
respondents to this matter. Mr Jooste says thatrh@oyment continued until he was dismissed in
2004.

None of the respondents concedes to having evelogetphMr Jooste at all and it falls to me to
determine, as a preliminary matter going to judsdn, whether Mr Jooste was party to an
employment agreement with one or more of the red@atis. The investigation into the preliminary
matter took place over two full days and two hallysl | was also provided with a considerable
volume of documentary evidence in relation to thiatter. All of it has been very carefully

considered however for reasons of economy | hasteiceed myself here to a brief summary of the
factual background.

| note that where there has been a difference legivilee witnesses | have tended to prefer the
evidence of Mr Jooste. My reason for this is that Rétherston has not presented as a reliable
witness. In particular his evidence has been markgdinconsistencies and an apparent
unwillingness to give direct answers to questiomslyy the Authority.



Chronology of events.

1.

In August 2002 Mr Fetherston approached a recruitne®nsultant, Andrew Brownlee of

Crown Recruitment and told him that he was seelkin@General Manager. The two worked
together to prepare the specifications for the.rélkethat time, Mr Brownlee understood that
any successful candidate would be placed with apemwy called Risk Management Services
Ltd. Later Mr Fetherston told him that the candedatould be placed with Hasieman Holdings
Ltd, which Mr Brownlee understood to be the pareminpany to Risk Management Services
Ltd.

Mr Brownlee put forward several candidates beforeRdtherston advised that his preference
was to take on someone who wished to invest irbhgness. None of the existing candidates
were in a position to do this so Mr Brownlee looKedher and identified Mr Jooste, with
whom he himself had business dealings, as a seitaiitender.

At this time Mr Jooste was a relatively recent irgrant to New Zealand and working at senior
executive level for a company in the Shell Groups Mork involved extensive travel to
Australia and Mr Brownlee knew that Mr Jooste might interested in another position if it
meant less time spent away from his family.

Mr Brownlee offered candidates’ names to Mr Fettoerson the basis that whoever was
successful could expect an offer of employment arodirable terms. He had been given an
indication that the annual salary would be betw&&60,000.00 and $200,000.00. All the
candidates were already in secure well paid empéoygrat or near this level and would not have
responded to being “shoulder tapped” for anythexs!

Normally, Mr Brownlee’s practice was to negotiatéea for his services as a percentage of the
salary package to be agreed by a candidate. Inctdse, Mr Brownlee disclosed to Mr
Fetherston that he had a potential conflict ofredebecause Mr Jooste had an interest in Crown
Recruitment. In recognition of this, Mr Fetherstagreed that if Mr Jooste was offered and
accepted a position with him, Mr Brownlee wouldeiee a flat fee of $15,000.00 instead of a
percentage based commission.

Mr Jooste met with Mr Fetherston to discuss hidriass venture and requirements. Each was
favourably impressed with what the other had to @ag Mr Fetherston invited Mr Jooste to
come and work with him on a salary of $15,000.00mpenth. Mr Fetherston advised that he
was waiting for Mr Brownlee to prepare a contrabickh would be available in due course. Mr
Jooste accepted and started work on that basis.

At Mr Fetherston’s request Mr Brownlee did supplyee alternative draft contracts as
templates for any agreement reached between Mefstim and Mr Jooste. In putting forward
Mr Jooste’s name, Mr Brownlee’s perception was that was introducing a prospective
employee since that is what he is in the businéstoimg. However he conceded that of the
draft contracts he supplied, two were contractsnoployment and one was for services.

Mr Brownlee did not take part in the discussionsMeen Mr Jooste and Mr Fetherston and has
no first hand knowledge of what they may have atyréér Fetherston did not pay the fee for
Mr Jooste’s placement. Crown Recruitment eventutdbk action to recover this fee and a
further outstanding fee for another individual whad been placed with Mr Fetherston. Mr
Fetherston told me that:



3

“the relationship began to focus around the applianvesting and becoming a director of AMHL amdtke
contract was not required.

Crown Recruitment sought a finder’s fee from me,tfe fact that they introduced the applicant. Thiguest was
rejected by myself and the applicant because ahoymgnt agreement was not reached.”

9. Mr Fetherston told me that he was opposed in plado employing anyone and that he rarely
does so.

10.0n 17 October 2002 Mr Fetherston wrote to a paéimtvestor confirming:
“We have appointed Andre Jooste to lead the margethd commercialisation of the business.”

11.Mr Jooste told me that he had been an employeeery gosition he had held in the past and it
was his assumption that this time would be no exaepHis job at Shell was very secure and
he had no interest in giving it up except for etyusécure employment at a similar level.

12.However, Mr Jooste does not dispute that withieva Weeks of meeting Mr Fetherston he also
agreed to invest $100,000.00 in the enterprisetoldeme he saw nothing unusual in this as he
had been accustomed to participating in employasestthemes in the past.

13. The principal asset of Mr Fetherston’s group of pamies was intellectual property in the form
of exclusive New Zealand rights to certain softmased for risk management. At the time Mr
Jooste and Mr Fetherston first met, Hasieman Hg&lihimited owned the rights to this
software. In October 2002 Mr Jooste received atevriagreement (signed by both Mr and Mrs
Fetherston) for the transfer to him of shares isietfaan Holdings Limited.

14. In December 2002, however, Mr Jooste learnt thatesghip of the crucial intellectual property
had been passed to another company owned by Mrefsath, Automated Maintenance
Holdings Limited. At his request therefore the oral agreement for sale and purchase of
shares was replaced in early January 2003 by hefudocument, recording terms for sale and
purchase of shares in Automated Maintenance Haddingnited. Mrs Ans Fetherston signed
this document on behalf of Automated Maintenanchdlidgs Limited. The agreement provided

that Mr Jooste would pay a share price of $100@D@&ash plus a contribution ofirtie,
commitment and sales and contracts brought inteahgpany.”

15.Between October 2002 and August 2004 Mr Jooste rpagienents to the business totalling
$122,278.00. Mr Jooste says these payments cdestitonsideration for the agreement for sale
and purchase of shares. However, the payments neg¢rall made to Automated Maintenance
Holdings Limited; indeed they were deployed to age of purposes within Mr Fetherston’s
enterprise.

16.Mr Jooste was appointed a director of Automatedntésiance Holdings Limited in May 2003.
In July of that year he received a document stathmg he and his wife owned a 5.1%
shareholding in Automated Maintenance Holdings Léwchi Despite this, it appears no shares in
either Hasieman Holdings Limited or Automated Mamdnce Holdings Limited were ever
transferred to Mr Jooste and his wife.

17.Mr Jooste began work on 7 October 2002. For tist yiear he worked with Mr Fetherston and
others out of offices in Takapuna. In November 2008 business was evicted from these
premises and thereafter Mr Jooste conducted hik fsom either his own home office or from
an office at Mr Fetherston’s home. At all times, Btoste worked under the direction of Mr
Fetherston, maintaining daily contact with him arging the business’s equipment. Where he
engaged staff it was not on his own account, buiadralf of the business.



18.In the documentary evidence provided to me, Mr tdoegs variously described as General
Manager, Managing Director, Sales Director and Marky Director. Two sets of business
cards were printed for him. One described him asnadang Director of Risk Management
Holdings Limited (RMH) the other as Marketing Ditec of RMH. In practice, his
responsibilities proved to be wide-ranging. Thessuided sales and marketing, preparation of
marketing material, recruiting and managing salesl anarketing staff, securing new
investment, and establishing the operation of th&rness overseas. In all this work he liaised
closely with Mr Fetherston, speaking with him atdedaily.

19.1n short, Mr Jooste was held out to potential ibmessand others as having been appointed as a
part of the business’s management team to leadndm&eting and commercialisation of the
business.

20.Apart from the agreement for sale and purchasénafes no written contract of any sort was
executed between Mr Jooste and any of the resptsiddn Jooste told me that he had asked
repeatedly for a written employment agreement taveaol.

21.However, Mr Fetherston did supply Mr Jooste witttelles confirming his remuneration for the
information of his bank. Mr Jooste resigned himselfaking do with these letters in lieu of a
proper contract. He relies on them as evidencehbantered into an employment agreement
either with Mr Fetherston or with one or more of tither respondents through his agency.

22.The first letter (dated 25 November 2002) is overRdtherston’s signature as “Chairman and
Technical Director” of Risk Management Holdings ladd is addressed to the National Bank in
Auckland. It reads:

“Andre Jooste
This is to confirm that Andre has been appointechdfpng Director of Risk Management Holdings Limitéte

receives a salary of $15,000.00 per month, plu®0ELO0 car allowance and bonus payments when key
performance criteria’s [sic] are met.”

23.The second (dated 29 January 2003) is a similarlatidressed to Strata Funding and reads:
“Andre Jooste
This is to confirm that Andre has joined Risk Maaamgnt Holdings Limited as Managing Director. Heeiees a

salary of $15,000.00 per month plus performanceubes. He also receives a car allowance of $1,000e00
month. He is also entitled to purchase a sharemgligi the company.”

24.Finally Mr Jooste referred me to correspondencedd&80 May 2003 from Mr Fetherston, on
behalf of Hasieman Holdings Limited to employee ©Mirry Freidrichs. This contained an offer
to employ Mr Freidrichs and read:

“This letter is confirmation of our offer of emplment to you as Global Business and Product Devedopm
Director- Banking and Insurance.

Terms and conditions will be commensurate with thas applying to Andre Jooste which is a package
amounting to $15,000.00 per month plus $1,000.00rcalowance.

... this letter is formal confirmation of our offer.

(Emphasis added by the Authority.)
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25.At various times between January 2003 and Febr@@f4, Mr Jooste received payments
totalling $98,000.00 fromRMHL”, “HHL" “ Risk Management” antiAutomated Maint. Some were in
instalments of $15,000.00 whereas others were iftarithg amounts and tagged as expenses.
The payments were not all made to the same ac@mehsome were made to the account of a
company called Peninsula Consulting Company Limitédvhich Mr Jooste and his wife were
the directors and shareholders.

26. Budget documents for the business include a rederém “drawings” for Mr Jooste. Elsewhere
correspondence between Mr Jooste and Mr Fethersters to “salary” payments owed. In his

evidence to me, Mr Fetherston described these patgnas 4dvances to recover costs incurred while
working alongside the company.”

27.No tax was deducted from these payments at somdd/ia Jooste has not paid tax on any of
them. He told me he has advised the Inland Revdapartment of these proceedings and it has
agreed that he may wait for this determination, athtification of his status, before being
required to meet his outstanding obligations ipees of tax.

28.As early as February 2003 Mr Jooste was becomingeroed about non-payment of his salary.
Notes of a meeting at that time between him and-Btherston indicate that he expressed his
concern that Mr Fetherston had not honoured hiswwtments and that he had not initially been
given an accurate picture of the business’s pasiton 7 August 2003 he presented Mr
Fetherston with a spreadsheet setting out the mdm@dad paid into the business, the payments
he had received from it, and the monthly salarynpayts which had fallen into arrears. Mr
Jooste followed this up with an email on 11 Augasthich he noted:

“It was also part of the contract that | would kedpa salary of $15 000 per month as well as altawance of
$1000 per month...

I would like to clarify the issue once and for alland summarise that the position at the end of Jul003 is as

follows:
Cash invested into the company $96 000
Salary outstanding as at the end of July 2003 $13D0”

29.Mr Jooste told me that he received repeated assesanom Mr Fetherston that he would be
paid the arrears once further investment was sdcbhmvever this did not happen. Mr
Fetherston concedes that Mr Jooste requested papinsaiary on more than one occasion.

30.In February 2004 Mr Fetherston presented Mr Joogtea draft agreement to provide services
as an independent contractor however Mr Joostengelcto sign it. The relationship between
him and Mr Fetherston finally broke down on 5 M&p2.

Determination

31.Well before the investigation meeting concludetat become clear that at all material times
Mr Fetherston was the active personality with whidmJooste had dealt, and that if Mr Jooste
was employed by any of the other respondents, stttwaugh the agency of Mr Fetherston. As |
indicated to the parties then, this determinatidhaddress only the issue of whether Mr Jooste
and Mr Fetherston entered into an employment ageaenWith one exception, it does not
address the question whether any such agreemergniexed into by Mr Fetherston on his own
behalf or on behalf of one of the other entitieer Bimplicity | have used the terms “the
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business” or “the enterprise” when referring to ity or entities for which Mr Jooste
worked.

32.The one exception is in relation to the secondaedent. In the application to the Authority the
second respondent was cited in the following manner

“Anna Maria Bernadina (Ans) Fetherston in her peadacapacity as well as in her capacity as trustethe
Fetherston Family Trust.”

33.1 record now (as advised to the parties at the imgethat | accept that Mrs Fetherston did not
employ Mr Jooste in her personal capacity. Howéveserve my conclusions as to whether the
Fetherston Family Trust might have any liabilityverds the applicant and for this reason,
decline to strike out Mrs Fetherston as respondemote also that Mr Andrews has no
instructions from the Fetherston Family Trust.

34. Still on the subject of the identity of the respent$, | note that Hasieman Holdings Limited
was incorporated on 23 August 2002 but on 6 Oct@@®4 changed its name to ‘BBBHL
Limited.” The intituling of this matter has been emded accordingly.

35.1 also record a further finding which was commutechto the parties at the investigation
meeting. This relates to an initial defence offebgdMr Fetherston that Mr Jooste’s services
were engaged by Hasieman Holdings Ltd through &racnfor services with a company called
Peninsula Consulting Company Ltd. | record her¢ thaject that assertion, for the following
reasons.

36.Mr Jooste agreed that he had incorporated suchitly but denied that it had ever traded or
had any dealings with Mr Fetherston or the enteeprMr Fetherston conceded that Peninsula
Consulting Company did not invoice Hasieman Holdihtd or any of the other respondents for
services rendered by Mr Jooste or for anything. éfeevever he drew my attention to the fact
that on a total of six separate occasions betwagn2D03 and February 2004 payments were
made by one or another of the respondents to timé& bacount of Peninsula Consulting
Company Ltd.

37.During and prior to this time a comparable numkgpayments were also made from the same
sources to Mr Jooste’s personal bank account. hatotherefore consider the fact that there
were payments to Peninsula Consulting Company ufficent, on balance, to prove Mr
Fetherston’s contention.

38.Nothing else | have heard supports Mr Fetherstonigtention. Indeed, his own evidence of
how he met Mr Jooste makes no mention of PeninGolasulting Company Ltd. Instead he
confirms that he was introduced to Mr Jooste by@uitment agency. | therefore reject the
proposition that Mr Fetherston entered into a @mwitfor services with Peninsula Consulting
Company Ltd.

39.1 also note that | have considered, and rejectexlpbssibility that Mr Jooste was nothing other
than a working partner in the enterprise.

40.My first reason for this is that this scenario seemherently improbable given the
circumstances. Mr Jooste did not put money intobhgness immediately upon commencing
work. Even when he did invest, he remained very hmaianinority investor and there is no
evidence that shares in any of the respondents ereee transferred to him. He was not
appointed director of any of the respondent comgguantil May 2003. Finally, he did not have
any significant level of control within the busiises



41.The second reason is Mr Fetherston’s evidencehbatontracted with Peninsula Consulting
Company Ltd for provision of services to be renddrg Mr Jooste. A concession that the two
men entered into a contract (whatever its typegtirey to the work Mr Jooste performed is
inconsistent with an alternative defence that hekea only in the capacity of part owner of the
enterprise.

42.In summary, | have concluded that Mr Jooste petoremtered into a contract with Mr
Fetherston and/or one or more of the other respuaddt now remains to be considered
whether that engagement was pursuant to a corfoacervices or pursuant to a contract of
service.

43.The Employment Relations Act 2000 provides as fa¢lo

“(2) In this Act, unless the context otherwise riegs,employee
(@) means any person of any age employed by an empimgler any work for hire or reward under a contdcervice;

(2) In deciding for the purposes of subsectiong)ly¢hether a person is employed by another pensdarwa contract of service,
the Court or the Authority (as the case may be) metdrmine the real nature of the relationship betwthem.

(3) For the purpose of subsection (2), the CoutherAuthority-
(a) must consider all relevant matters, including matters that indicate the intention of the pessand
(b) is not to treat as a determining matter antestant by the persons that describes the natutewfrelationship.”

44.1t is of course common ground that there is notemiagreement between the parties (other than
the agreements for sale and purchase of shards.)sTiot therefore a case where | am required
to determine whether the real nature of the ralatdp is different from that set out in express
terms.

45.Rather it is one where | must identify the naturéhe agreement between the parties from their
conduct and from associated documentary material.

46. Frequently, such relationships contain a mix ofrabgeristics and arguably may be capable of
being classified in either way. | do not consides to be such a case. There is in my view little
or no evidence in support of the proposition thatJdoste was a contractor. The evidence is
limited to the following:

0] The fact that some payments were made to his cojnpaminsula Consulting Company
Ltd, which point has already been disposed of;

(i) Mr Fetherston’s evidence and submissions that Mostdo was “an investor and a
contractor” and nothing else, and his assertiohhied'never employs anyone” if it can
be avoided. However, as we have already seen, MmeFton had very limited
credibility with the Authority;

(i)  The fact that Mr Jooste carried a degree of fir@mtsk. However, this arose out of the
arguably separate relationship of investor, andny event, given that shares were not
transferred to him, it remains unclear whether I&0 astood to profit from his
endeavours.

47.Set against these, the factors that indicate teatdlationship was one of employment include
the following:

0] Mr Jooste’s expressed intention to enter into ampleyment relationship, consistent
with his prior history. This is supported by hispsible assertion that he would not have
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resigned from a secure position with Shell to bee@ncontractor wholly engaged by
one client;

(i) The circumstances surrounding Mr Jooste’s intradacto Mr Fetherston in particular
the fact that he was approached by a recruitmeamma@g

(i) His integration into all aspects of the businesgepresented to investors and others and
the holding out of him to others as the agent eflibisiness;

(iv) References to the fact of his employment and emmpdoy terms in supporting
documentation provided for him to the National Bankl Strata Funding;

(V) The reference to a salaried employment relationghiporrespondence between Mr
Fetherston and Mr Friedrichs;

(vi)  Mr Jooste’s use of the word “salary” to describg hinpaid remuneration, which went
uncorrected by Mr Fetherston;

(vii)  The fact that no invoices were furnished,;

(viii)  The fact that Mr Jooste worked at all times undler direction of Mr Fetherston, using
the business’s equipment and in association wéth st the business;

(ix)  The fact that Mr Fetherston had in his possessipbmdependent contractor’s form of
agreement as early as October 2002 but did not teeblave Mr Jooste sign any such
document until 2004.

48.1 have concluded that the evidence clearly supportsir Jooste’s contention that he was
engaged by Mr Fetherston pursuant to a contract oemployment.

49. 1t follows that the Authority has jurisdiction tovestigate Mr Jooste’s employment relationship
problem.

50.However, to my knowledge the parties have not genlto mediation and this must be the next
step in resolving the employment relationship peahlThe parties are directed to attend
mediation no later than 28 days from the date of tis determination.

51.1If the problem cannot be resolved through mediatimnAuthority will resume its investigation
into the substantive matters.

Costs

52.Costs are reserved pending the completion of irgegsin into the substantive matters.

Y S Oldfield
Member of Employment Relations Authority



