INTHE EMPLOYMENT RELATIONSAUTHORITY
CHRISTCHURCH

[2011] NZERA Christchurch 160

5338612
BETWEEN JUDITH JONES
Applicant
AND PACT
Respondent
Member of Authority: James Crichton
Representatives: David Carruthers, Counsel for ikppt

Barry Dorking, Counsel for Respondent
Investigation Meeting 13 October 2011 at Hokitika

Date of Determination: 19 October 2011

DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Jones) alleges that she was tfigb$y dismissed by the
respondent employer (Pact) on 17 December 201@t rBsists that contention and
indeed in responding formally to Ms Jones’ stateim@nproblem, Pact applied to

strike-out Ms Jones’ claim.

[2] In arguing for the strike-out application, Pactwisathe Authority’s attention
to a number of concessions which Ms Jones has profeerly made about the way in
which Pact handled the matter, and Pact concludesomsequence that Ms Jones

cannot possibly succeed in her personal grievalao® .c

[3] Because of the strike-out application and the eabfiit, | proposed to counsel
in a telephone conference that I might speak ihjitie the applicant without the

respondent involved, in order to establish whetherapplicant had sufficient grounds
to put the respondent employer to proof. Through ¢ourtesy of counsel for the
applicant, that discussion took place in counseffces at Greymouth on 14 July
2011 and as a consequence of that discussionsegqubently reported to counsel for
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the respondent to indicate my conviction that avegtigation meeting needed to
proceed in the usual way with evidence being gt taken and counsel having the
opportunity to ask questions of the witnesses ptesieby each side.

[4] Ms Jones was employed as a part time carer in ataaring for residents

with mental illness or intellectual disability. &Hlhome is in truth just that, the home
of the clients and the purpose of Pact and itd ssafo assist the clients to live

meaningful lives despite their disability.

[5] The particular home where Ms Jones worked haddieats resident in it and
was serviced by staff working a roster such thainguthe morning there would
typically be two staff on duty and for the afterncand evening only one. Ms Jones
was working the night shift when the events conmadiof happened. That was her
habitual duty. This involved her commencing hetietuat 10pm, taking over from
the afternoon worker, settling the clients downtfae night and then hopefully going
to bed herself. Ideally, Ms Jones would work thst fhour of her duty, then sleep

over, and then work another hour on awaking besaeing off.

[6] On Saturday, 27 November 2010, at around 11pm,avieslhad an altercation
with an elderly client. There were no independeiesses. Ms Jones was working
alone at the time. Ms Jones herself reported ttegcation to the on call service
coordinator who arrived at the home at around Jdnl5Reports on the incident were
filed by the on call service coordinator and by Mses. In her report, Ms Jones
alleges that she was assaulted by the client amsthised a sore cheek as a

consequence of being struck by the client.

[7] By Tuesday, 30 November 2010, events were starbirogystallise somewhat.

Two further reports came to Pact on the inciddrite first was from an acting service
coordinator who had had a telephone discussion thihclient’s sister in which the

client’s sister reported the client’s anxiety ablwihg in the home with Ms Jones still
working there. It was also alleged that Ms Jores dalled the client names.

[8] Also on that same day, a formal complaint form Wiasl with Pact by one of

Ms Jones’ co-workers, Kim Mahuika. Ms Mahuika (wlgave evidence at the
Authority’s investigation meeting and impressedaasredible and sensible woman)
filed a complaint form which recited that the coaiphnt had noticed bruising on the

subject client's arms, had asked her about that lzeeh told about a physical
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altercation between the client and Ms Jones in ki@ bruises were made. Next,
the complaint form recites the visit by the cligmthe doctor (in fact her regular three
monthly check) in which the client told the doctehat had happened again. The
complaint form concludes with an eloquent statemedicating why everybody

would be safer if Ms Jones was not employed by Patte house any more.

[9] On 3 December, Pact’s regional manager met withtHrdewho is the mental

health consumer adviser for the West Coast regidime adviser advocates on behalf
of all mental health consumers and the intelligepovided by the mental health
adviser was that Ms Hall had received contact fri@ affected client and had
subsequently met with her. The written documeoitatrf that exchange was also

provided to Pact.

[10] On 7 December, Pact’s regional manager met withatifiected client and
spoke to her directly about the incident. In essenthe client said that Ms Jones
would not let her have her tea, that she was t&msust go to her room and could
not take anything to eat. The client told Paatgional manager that she went outside
for a smoke and, while she was there, Ms Jones each@ulled her by both arms out
of a chair, after which there was a physical aliBon where each hit the other, with

Ms Jones calling the client names.

[11] A disciplinary meeting took place on 15 Decembemvhich the assembled
material was put to Ms Jones and an explanatioghdourhe essence of her response
was to maintain her position that she had beemlstoy the client but to deny that she
had retaliated in any way and to express no viesubow the client became bruised

save to say that it was not by her doing.

[12] Pact, being dissatisfied with those responses fxsrJones when compared
with the evidence of an alternative view from ofhehen wrote to Ms Jones’ counsel
indicating that dismissal was the likely outcomel,ahaving considered counsel’s
response to that letter, dismissal was finally &fd. A personal grievance was
promptly raised, essentially on the footing thatjlesthe process adopted by Pact was
fair and just, its response to the alleged offegdias extreme (a warning would have
sufficed rather than dismissal) and that Pact'srpretation of the evidence available

to it was fundamentally flawed.



Deter mination

[13] The issue for determination by the Authority is giynwhether a fair and just
employer, having conducted a proper investigatierguld, in the particular
circumstances of this case, have reached a dedidismiss. | am satisfied on the
evidence before the Authority that the answer @t thuestion is yes, and that in
consequence, Ms Jones does not have a personghrgree based on her allegedly

unjustified dismissal.

[14] As | have already noted, the issue around the psoadopted by the employer
in its investigation is not in issue; Ms Jones hesperly accepted that the employer
undertook a careful and thorough investigation.r etamplaint is that the employer
gave improper weight to the evidence for the complat and insufficient weight to

the evidence from Ms Jones herself.

[15] | reach the conclusion | do because, first, thexeno criticism of the
employer’s investigative process. It is apparemttlee face of the matter that the
employer carefully collected evidence from a variet sources about the events
complained of and then used that body of matesiahfiorm the allegations that were
put to Ms Jones at the disciplinary meeting. Mse30 complaint is simply that the
assessment of the evidence by Pact is mistaken.

[16] | do not agree. Pact told me that it was impresseithe consistency of the
evidence advanced for the complainant client. fiecg there was a variety of
different sources of that evidence in that thentlispoke directly to Pact's area
manager on 7 December, had previously spoken tdddsHall, the mental health
consumer adviser, still earlier had spoken with N&huika and, in addition, there
was evidence gathered from a discussion betweerfotie acting coordinators and
the client’'s sister. The area manager told meen dvidence at the Authority’s
investigation meeting that she was impressed with donsistency of the client’s
story. She said in effect that the story was naametd throughout each of those

interview processes despite the mental health sstha the client suffered.

[17] Pact was adamant that there was no reason to édiet the client was
dishonest. It drew my attention to reports fronygbsatrists and mental health
workers about the client's behaviour and none att,th was told, reflected any

tendency to exaggerate or elaborate.
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[18] Having said that, Pact readily acknowledged that ¢hent was a regular
complainer. But to put that in context, Pact dhidt that was true of many of its
clients and that this particular affected cliensw@ more than average in terms of the
number of complaints it had received from her. tlk@nmore, and critically, this was
the only complaint it had received from her invalyian allegation of violence by a

staff member.

[19] Not surprisingly, counsel for the applicant, Msdsnput a great deal of
energy into undermining Pact’'s reliance on the dampnt. He pointed out
(correctly) that there were no independent witnessk was literally one woman’s
word against another's. The woman whose word wegeved was, by common
consent, a woman with mental health issues. Fyrttmnsel produced a witness
under subpoena (a current employee of Pact), whe gaidence to the effect that the
client concerned was manipulative, violent and wthful. However, and this is the
tipping point for the Authority’s decision, no osaid that the client affected by this
event was dishonest at the time that Pact was ctinduts disciplinary investigation.

[20] The test for the Authority to apply in s.103A remsi the Authority to reflect

on the circumstances at the time that the employaes its decision. | am satisfied
on the balance of probabilities that it was newverPact's contemplation that the
subject client was somehow an unreliable witnetdhave already noted that the
psychiatric reports on this lady and the mentallthesocial worker’s reports both

suggest that she is honest and Pact's own dealwitis her never suggested
otherwise. Ms Jones never advanced the propositatrthe client was untrustworthy
during the disciplinary meeting. It follows th&iet Authority can only judge Pact on

the circumstances that were present at the timadte its decision.

[21] Having said that, the Authority ought to also makear that the suggestion
that the subject client was dishonest or unreligbplgiolent or manipulative were all
hotly contested by Pact which thought that the @gthadvancing those views about

the client was simply mistaken in her conclusions.

[22] In the end, Pact was left with two versions of gdvent, one told by its staff
member and one told by its client and there wasndependent objective physical
evidence to support either view, save for the lesiis Pact says (and | accept as
reasonable and fair), that the evidence of thesbsubn the client’s wrists and the

apparent inability to find an explanation for thdseises other than the one that the
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client herself advanced, tipped the balance indawd the client's view rather than
the staff member’s view. That, coupled with thesistency of the client’s telling and
re-telling of her story and the absence of any aion that the client was somehow
untrustworthy, put together a conclusion that is\v@aailable to a fair and reasonable
employer to decide that the staff member concehaelindeed assaulted the client by
pulling her out of a chair and had denied her baghts to sustenance in refusing the
meal that she chose on the same occasion, thag tiaas events, taken together,
constituted serious misconduct and that the apm@teprresponse for that was

dismissal.

[23] | am not attracted by Ms Jones’ contention thatgtmuld simply have got a
warning; given that she was in a sole charge stnatith vulnerable clients, the need
for Pact to have absolute trust and confidencesistaff in those circumstances would

seem to me to preclude the prospect of any aliemadéss draconian response.
[24] On that basis then, Ms Jones’ personal grievanisediatirely.
Costs

[25] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



