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DETERMINATION

DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant, Mr Johnston, claims that his disalis/ the respondent (Ballance)
was unjustified on both substantive and procedgralinds. By contrast, Ballance
considers that Mr Johnston’s dismissal, for whas wa effect “theft of company

time”, was justified in all the circumstances oé timatter.

The Facts

Ballance is a farmer owned co-operative supplysgners with fertiliser and other
agricultural nutrients. Mr Johnston is an experexzh sales person who was
employed by Ballance on 27 January 2004, followssyeral years out of sales

studying agricultural sciences at university.

Mr Johnston was employed as a technical sales sepi&ive covering the

Manawatu area. He lived in Palmerston North. Bgithe relevant periods of his
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employment he reported to Mr Glenn Pederson, SaManager for
Taranaki/Manawatu. In turn Mr Pederson reportellitésraham Smith, the General
Manager, Sales and Marketing, who was based inaBa#fs head office in Mt

Maunganui.

4. The parties’ employment agreement covered manmhefrélevant matters later in
dispute between them. Clause 7 covered the posdescription and employee

duties. It stated:

“In addition to the functions and responsibilitisst out in the position description,
you will during your employment:

(@) Diligently serve the company and use your best &rales to promote and
protect the interests of the company

(c) Devote your full time and attention during wiok hours to the discharge
of your duties in the business of the company amsdich other times as your
services may reasonably be required having regargbur job functions and
responsibilities.”

5. The Schedule to the employment agreement set autrélgquirements of Mr

Johnston’s hours of work as follows:

“Your ordinary hours of work shall be up to 40 heyrer week Monday to Friday.

Times of starting and ceasing work shall be by ldagreement and generally
between the hours of 6am and 6pm.

In recognising the nature of this position and #ak involved, the parties
acknowledge that normal hours may vary and the eyed is required to attend for
duty at such times as is necessary to meet theremgents of the position.

The salary paid is in full consideration of the vag@ments of the position, in respect
of hours and times of employment.”

6. Unfortunately, Ballance and Mr Johnston never redcagreement as to what the
times of starting and ceasing work were. The diffg expectations of the parties

over hours of work were later to cause problems.
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In 2005 Ballance also issued General Terms of Eympdmt to staff such as Mr
Johnston. | accept that these General Terms ofldyment covered Mr Johnston at

the appropriate time even although he never fosnaadtepted the terms.

The General Terms of Employment make it clear MatJohnston is required to
devote his full time and attention during workinguins to the discharge of his duties
and the business of the company and such othes @srhis services may reasonably

require, having regard to his job functions angoesibilities.

Technical sales reps are required to spend a lbinef on the road visiting potential
farm clients. At the end of the day their perfonoa is judged by the amount of
sales that they achieve on behalf of Ballance. deunt of sales made also forms
part of their remuneration by way of commission rpapts. So it is clearly in the

interests of Mr Johnston and Ballance for him t&enas many sales as possible.

Given that gaining sales may involve working at gnyen time on any given day,
Mr Pederson acknowledged to Mr Johnston that hiskwvg hours were not fixed.
This related particularly to the seasonal naturtediliser sales, whereby Spring and
Autumn were the busiest periods. Specifically, Rederson made Mr Johnston
aware that the job did require more than 40 houwskyer week and because of that

there was a give and take arrangement with respetisences on occasion.

As Mr Johnston worked in the field and lived in fAatston North, while Mr
Pederson lived in Taranaki, direct supervision was possible and they kept in
contact by regular telephone calls and by weekpoms. Mr Johnston was also

expected to report in Ballance’s computer systerkegndevelopments in his area.

When seeking leave Mr Johnston was expected tanfill leave application form.
Those forms provided for different types of leavecluding lieu days. Mr
Johnston’s performance was also monitored by wageosonal business plans and

half yearly performance development meetings.

Mr Johnston is a keen golfer. He regularly pgoated in industry golf tournaments,
which he informed Mr Pederson about. As they wedeistry events Mr Pederson

had no problem with Mr Johnston attending and pigyolf on such occasions. Mr
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Johnston saw potential for gaining clients for Batle as a result of his involvement
with golf, particularly when playing on rural coess where many farmers were also
regular attendees. He determined on a strateggaafsionally attending golf days at
rural clubs in his region. When doing so he alwglggyed in Ballance-branded gear
and sought to make contacts to improve his salés latal farmers. The industry

golf days that Mr Johnston attended, however, wlachraged one a month, but
involved three rounds in the week preceding thistenacoming to the attention of

Ballance, were played without any direct or indiregrowledge of Mr Pederson.

On 13 December 2005 Mr Pederson and Mr Johnstora ledf yearly review of his
performance, based on results from key indicatérgarticular area of concern was
the result of a customer satisfaction survey, widreJohnston fared very poorly.

Mr Johnston was seen as over-promising and underedag.

No mention was made by Mr Johnston at this meetihdpis golfing activities,
although he had played one round at Rangetikeivileak and was due to play there
again the next day.

As a result of Mr Pederson’s concerns over theesurgsults, he decided to approach
a number of former and potential customers of Mindton himself. One of them
told Mr Pederson that he ought to look into the amaf time Mr Johnston spent
playing golf. As this customer was also a shamdolin Ballance (it being a
customer owned co-operative) Mr Pederson took tattemseriously. He conducted
a computer search of the golf cards that Mr Joimbtad filed with New Zealand
Golf and discovered that of the 23 occasions inldse 15 months that Mr Johnston

had played golf during the day, Monday to Fridayly®d had been approved by him.

Mr Pederson took these matters up with Mr Smith Batlance’s human resources
manager, Mr Raymond Scott. Mr Smith and Mr Scottsidered that the matter was

serious and decided that a disciplinary investigatras required.

Mr Smith was originally to conduct the investigatimmeeting, but could not do so
because of prior commitments. He therefore decttiatl Mr Scott would run the
disciplinary meeting, together with Mr Pedersond d@nmat they would then make a
recommendation as to the outcome, which he wowd tlecide on by telephone. If,
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however, for some reason Mr Smith was unable todmacted on the day then Mr

Scott was delegated to make the decision himself.

Mr Pederson spoke to Mr Johnston about the mati@ting that Ballance wanted to
talk to him about his work patterns and in parteuhe rounds of golf, as identified
on the website, which occurred during normal wagkimours. Mr Johnston was
informed that the matter was serious, that the imgevas being convened under
Ballance’s disciplinary system and that it had putential to affect his ongoing

employment with Ballance. Mr Johnston was alsd w@f his right to professional

representation and was encouraged to get suchsespiation. The meeting was set

for the next afternoon.

Mr Johnston was aware of the matters in issuedigunot think his employment was
at risk. Even although he did receive legal adWe®re attending the meeting the

next day, he went on his own.

Discussions soon concentrated on the 15 or soclualgolf days. Mr Johnston read
from a pre-prepared written statement, which hdied to give to Mr Scott and Mr
Pederson. He stated that his attendance at thedggps was first and foremost to
build relationships with Ballance clients, and setlg raising his profile, noting that
he was in full Ballance-branded clothing on each dele added further that he was
using these opportunities to make contacts andsagets directly with current and
prospective clients. He stated that a large péagenof new clients were gained as a
direct consequence of this networking, yet at tleeting he was unable to specify
any one particular such client. In this regara Indt take into account Mr Johnston’s
subsequent table of actual and potential clieniseglathrough his rural golfing days’
participation, as it was prepared well after thergv Rather | have preferred the

evidence on this matter of Mr Smith and Mr Pederson

Mr Johnston went on to clarify his “working hours’He noted he was on call 24
hours a day and that his working day started aroeud3® — 7am each morning,
followed by planned farm visits. He also allowedhaimum of one hour per night
for outward calls, plus two hours on Sundays. lkéted that he generally made

himself available at times that suited farmersludimg weekends. He stated that he
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had been told that he could take time to do petson&mily activities within his
discretion but to be fair and not abuse the autgnoimis position. He noted that he
regularly let his family down by giving a lot ofnie to his job, such as soil testing
until 7pm in the evening. He questioned what hisknhours were meant to be and
noted that the time questioned by Ballance equetddur hours per month, or 51
minutes per week. Mr Johnston made it clear tleahliways worked more than 40

hours per week, not including any time taken faypig at rural club days.

In response to questions Mr Johnston admitted hkahad not logged the golfing
days on Ballance’s computer system and that on diays there was a random
arrangement for playing partners, so thereforeoiildt not be guaranteed that he

would be playing with an actual or potential cuséom

Mr Johnston went on to question the motive behimallegations against him and
the way that management had handled them. Incp&atihe stated that he had just
had a performance review with no issues of concarsed. He requested an
acknowledgement that his behaviour was in keepiitly developing business in his
region and not in conflict with the code of conduag well an investigation into the

motives of the people behind the allegations.
An adjournment was then taken by Mr Scott and MidPson. They noted:

* that other staff usually seek permission from th@i@nager prior to taking

significant time off;

» that additional hours worked beyond the normal périhe working week were

expected of a technical sales incentive;

» that Mr Johnston had not included the golf days aetworking exercise in his

business plan;

* that he had advised his manager when he was plagoif in industry
tournaments as opposed to club days, he had notdest the club days in
Ballance’s computer system and he was unable teigeaany evidence of the

networking he had done; and
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» that the draw for partners was random and that wiedohnston was playing

golf he was not available to his other Ballancerui.

Both Mr Scott and Mr Pederson agreed that this tdobsd serious misconduct.
They then rang Mr Smith with the recommendation bexause of the seriousness of
Mr Johnston’s conduct, he should be summarily dised. While the meeting to
that time had taken around 90 minutes, the phofiet@aMr Smith lasted 5-10
minutes. During that time Mr Smith was informedMf Johnston’s explanations.
He concurred completely with Mr Smith and Mr Pedats recommendation that Mr
Johnston be summarily dismissed and therefore aséttbMr Scott to carry out Mr

Johnston’s dismissal.

When so informed Mr Johnston demanded written ratichis termination and said
that he would take legal action against Ballande.Johnston was asked to return his

company property but declined to do so until he $@aken to his lawyer.

Mr Johnston was very upset. Discussions moved tddhnston’s car after he left
the meeting. Mr Johnston yelled at Mr PedersogetoMr Scott out of the car and
was abusive at times, using bad language. Mr dohrssvore at Mr Scott telling him

he didn’t want to see or talk to him ever again tid him to get out of his sight.

During this altercation Mr Pederson rang Mr Smilsee what to do. Mr Johnston
then interrupted the conversation and asked toksp@aMr Smith directly. Mr

Johnston told Mr Smith that he was going to talkerttatter to Court. He then swore
at Mr Smith and called him “gutless” because he watsat the meeting. He then

went on to state:
“It's bloody lucky you didn’t turn up, because itiydid | would smack you ...”

Mr Smith then intervened and told Mr Johnston tatclwawhat he said because
anything that he did say would be used againstl&iien. He then counselled him not
to do something stupid. Perhaps as a result efNti Johnston calmed down a bit
and allowed Mr Pederson to drive him home. He thetarned his remaining

company property except his computer (from whichwanted to clear personal



8
information), while Mr Pederson and Mr Scott waitedhe computer was later

returned.

31. Mr Johnston sought interim reinstatement. The enattas dealt however, by
agreement, on the basis that an early substamwestigation would meet the needs
of both parties. In the meantime mediation wasd Halt was unsuccessful. It

therefore falls to the Authority to make a deteration.
TheLaw

32. | must determine this matter on an objective bhgisonsidering whether Ballance’s
actions and how Ballance acted was what a faireasonable employer would have
done in all the circumstances at the time Mr Jadmist dismissal occurred. |
consider that it is incumbent upon me thereforeldtermine on an objective basis
whether what Ballance did and how Ballance actesl wlaat any fair and reasonable
employer would most likely have done, as there lmamo certainty as to what any

particular fair and reasonable employer would dang given circumstances.

33. Serious misconduct requires conduct that deeplyaimmpor is destructive of that
basic confidence or trust that is an essential if employment relationship
(Northern Distribution Union v. BP Oil NZ Limitdd992] 3 ERNZ 483). Issues of
substantive and procedural fairness are also nelevén particular, one aspect of
procedural fairness is the right to be heard. hia tegard an employee needs a real
and purposeful hearing before the person who isletccide how the disciplinary
matter is to be dealt withr¢ines Freightlines Ltd v. Cro44993] 1 ERNZ 424).

Deter mination

34. | do not accept that Mr Johnston was unaware tladlaBce was treating the matter
as a serious one, or of the possibility of dismisda fact Mr Johnston knew what
the meeting was about and had taken legal advitéheébdid not consider that his job
was at risk, because he did not think he had dery¢himg seriously wrong, not
because he was not warned of a potential riskgqadt. He had taken legal advice

and had prepared a full explanation of his condaftér considering Ballance’s code
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of conduct. While the matter was dealt with quyckldo not consider that it was

done with indecent haste, as Mr Johnston submitted.

There was unfairness, however, in that Mr Smith thasactual decision maker, not
Mr Scott and Mr Pederson. The 90 minute meetirg) thabe distilled into a short
conversation with Mr Smith and Mr Smith did themefchave the opportunity to
properly analyse Mr Johnston’s behaviour. Oneamordingly never be certain of
the outcome had he had such an opportunity. Fample, Mr Johnston referred
directly to the Code of Conduct in the meeting, ahihivas not taken up by those in
attendance. Mr Smith may have decided to lookhatmatter in more detail than
this. Furthermore, Ballance did not directly addra number of matters, such as Mr
Johnston’s claim that he regularly worked after Gamd at weekends until after his
dismissal. | therefore determine that Mr Smithbsence and the other procedural

shortcoming highlighted above did lead to substhuifairness to Mr Johnston.

In determining whether Mr Johnston’s summary disaliswas substantively
justified, it is vital to look at the parties’ engyiment agreement. | consider that
Ballance’s representatives were acting on a migné¢ation of that agreement in
terms of the hours of work that they expected fidmJohnston. The normal hours
of work are defined as being up to 40 hours perkwdtonday to Friday, not any
time between 6am and 6pm Monday to Friday, as densd by Mr Scott and Mr
Pederson, which constitutes 60 hours per weekhdRahe parties were required by
the agreement to agree on times of starting ansirggeavork and that they should be
up to eight per day if the normal hours of up towkre to be met. The agreement
also acknowledges that these hours may vary aridihdohnston was required to
attend at such times as necessary to meet theeewnts of the position. While this
means that additional hours to 40 hours might liavee worked, it does not mean
that Mr Johnston had to be available during allredaetween 6am and 6pm Monday

to Friday.

One problem between the parties was that there nemnutually agreed times of
starting and ceasing work. This certainly makessan the type of work that was
required of Mr Johnston — thus there was a systefgiee and take”. Ballance’s

concern was that Mr Johnston’s golf playing showett he was unfairly taking off
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time that should have been working time. He wasacdy unavailable for normal
duties during the periods that he was at golf. tlHarmore, as Ballance’s
investigation showed, Mr Johnston made no efforbtorm Mr Pederson of what he
later described as a marketing initiative. Bal@anweas therefore quite entitled to
conclude from this that Mr Johnston was loath téonm them of his golfing
activities. In particular, even although Mr Jolumss actions were repeated he
always failed to communicate with his employer d@las going to golf in any of the
ways that were expected of a technical sales reptative, despite seeking

permission to go to industry club golf days.

Furthermore, | accept that permission would notehagen granted to Mr Johnson to
partake in these club rural days, particularly amynfarmers are shareholders in
Ballance and, as this case shows, many take aigimte staff playing golf in what

they would consider normal working hours.

| conclude that the most likely reason for Mr Jdbnsnot informing Ballance was
that he was concerned that if he did so he woultbleethat his rural playing golf
playing days could not continue. In other words, Mhnston believed that what

Ballance didn’'t know wouldn’t hurt it.

For Ballance to conclude that serious miscondudt ¢xaurred, however, it had to
conclude that Mr Johnston had deliberately takere toff to play in rural club golf
days in the knowledge that he was required to bevak during those times.
Furthermore, any such misconduct must have beeiouseenough to warrant

summary dismissal.

| find, applying the test set out in paragraph tB2t a fair and reasonable employer
would not so conclude. That is for a large ranfijeeasons, as summarised below.
First, there was no certainty over Mr Johnstoreststg and finishing times. Second,
he was not required to work or be available to wiorkat least 60 hours per week as
Ballance considered. Third, Ballance had no redasotioubt Mr Johnston’s claim

that he always worked over 40 hours per week. thotis attendance at rural club
days in Ballance-branded clothing showed that hg have considered it alright to

play on such days. Fifth, insufficient account wiaken of the give and take
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arrangements that were acknowledged as existing lowers of work, given the
nature of the technical sales representative positin this regard any requirement
to fill in a time in lieu form does not assist Balte, as Mr Johnston saw such an
application as unnecessary in the circumstancesgh, Ballance’s code of conduct
categorises consistent absenteeism, persisterarge$ast and/or persistent failure to
comply with time reporting requirements as generaiconduct, which would result
in the appropriate formal warning procedures bemglemented. Mr Johnston’s
failure to inform Mr Pederson at least of his praygolf on rural club days could be
described as persistent failure to comply with tinegorting requirements and
perhaps persistent absenteeism, but that does @&k rhis behaviour serious

misconduct rather than general misconduct.

| thus reject Ballance’'s argument that Mr Johnstowmbnduct constituted an
irreconcilable breakdown in trust and confidencéween him and Ballance. |
therefore determine that Mr Johnson’s dismissal wgsstified on both substantive

and procedural grounds.

Remedies

43.

44.

Mr Johnston seeks reinstatement. Reinstatemeftheisprimary remedy for an
unjustified dismissal. The Authority must, howevée satisfied that, were Mr
Johnson be reinstated, he would be an effective lsaminonious member of
Ballance’s sales team. Given that | have alreaetgrchined that Mr Johnston’s
conduct should not have been categorised as sen@t®nduct, it follows that the

only bar to his reinstatement is his reaction gdismissal.

Mr Johnston’s abusive and threatening behaviourguée unacceptable, even given
the fact that he must have been shocked at hisigiaim In particular, his abuse of
Mr Scott was unacceptable and his behaviour towdtdsSmith was extremely
serious. Fortunately for Mr Johnston, Mr Smithemaipted him before he made a
direct threat against Mr Smith. In this context J&hnston stated that Mr Smith
had been there he wouldave “smacked him”. While this is disgraceful aelour

by Mr Johnston, it was not in fact an actual arrdatithreat to Mr Smith. | also note



45.

46.

Costs

47.

12
that Mr Johnston’s direct dealings with Mr Scottdddr Smith upon reinstatement

will not be extensive.

In all the circumstances of this case | considat filsstice would be best served if Mr
Johnston is reinstated into Ballance’s employmeéviediation may assist the parties
in clearing the way to Mr Johnson’s reinstatemaeutiich is to take place within 14
days of the date of this determination.

| turn now to claims for financial remedies. Mrhéston’s omission to tell Mr
Pederson of his attendances at rural club golf d&gs a serious error of judgment
and contributed to the situation which gave rise his personal grievance.
Furthermore, his belligerent and abusive behavpast-dismissal must be taken into
account. In all the circumstances of this casenswaer that appropriate financial
remedies are for Mr Johnston’s reasonable codis toet and that he be paid for any
remuneration he has lost as a result of his dishisiReasonable costs may be
assessed on the basis that Mr Johnston’s legas gassuant to his claim in the
Employment Relations Authority should be met in,fprovided they are less than
those for Ballance’s senior counsel. Leave isrkeskfor either party to return to the
Authority should agreement not be forthcoming orncuwating these particular
remedies. For the avoidance of doubt | note tlsabther claims for compensation

are appropriate in these circumstances.

Costs are reserved.
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Conclusions

48. Mr Johnston was unjustifiably dismissed by Ballarme both substantive and
procedural grounds. | therefore order the respomdBallance Agri-Nutrients

Limited to:

» Reinstate Mr Johnston to his position as techrsa#ds representative for the
Manawatu region within fourteen days of the datéhed determination;

 Pay Mr Johnston all of his lost remuneration uhig reinstatement, plus
reasonable costs incurred pursuant to bringingclhaisn before the Authority.

G J Wood
Member of Employment Relations Authority



