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DETERMINATION OF THE AUTHORITY

[1] New Zealand Institute of Studies Limited (“NZIS¥) ias the name indicates, an
educational institution. NZIS provide academioggams in English language, university
preparatory courses, and business / managemersesouin 2002, Mr Rory Jardine was employed

by NZIS as a teacher, teaching computer studies.

[2] During 2004 NZIS suffered from financial problendr Jardine was made redundant. Mr

Jardine says the redundancy was unlawful and tE& Ras failed to follow its own redundancy

procedures.
[3] NZIS deny the redundancy was unlawful.
[4] The Authority is required to test the justificatiohthe dismissal pursuant to section 103A.

Section 103A states:

For the purposes of section 103(1)(a) and (b),ghestion of whether a dismissal or an action was
justifiable must be determined, on an objectivadydxy considering whether the employer's actions,
and how the employer acted, were what a fair ardoeable employer would have done in all the
circumstances at the time the dismissal or actictuored.
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[5] Therefore the key issue for this determination lietlier, in all the circumstances the
actions of NZIS and how NZIS acted was what adadt reasonable employer would have done.
The emphasis provided by s.103A is on the employeave considered the test for justification
under the following headings:

» the circumstances known at the time the decisiahsimiss was made;
» whether the redundancy was genuine;

» the process followed by NZIS;

 the decision to dismiss.

The circumstances known at the time the decision to dismiss was made

[6] NZIS ran three distinct programs:

* ageneral English program teaching English as asklanguage;

e aFoundation Studies program which prepares stadentiniversity. This is a full
year course and is similar to the course offerestabndary schools in Year 13.

» the Diploma in Business Studies program which lsritagether two qualifications, the
NZIM Certificate in Management and the NZIM DiplonmaManagement. The
diploma is achieved by students successfully cotimgie requisite number of papers.
Students choose the papers they wish to take,uglthim the first year of study
students must sit 6 out of the available 7 papévkast of the papers offered in this

program can be cross credited to degree programatmuniversity level.

[7] Until 2003 the income from the general English pamg cross subsidised the Foundation
Studies program. In 2003 student numbers enrolléiae general English program meant that the
cross subsidising of the programs was no longdneiaAs a result of the falling enrolments, two

employees involved in the general English prograenevdeclared redundant.

[8] 2004 was the first year the diploma program wasapga by NZQA to run at NZIS.
Student numbers enrolled during 2004 were in exae$60. Mr Jardine worked predominantly in
the Foundations Studies program until July 2004mihe was moved into the diploma program to
teach the computer studies paper. The move wasesllt of difficulties being experienced in the
timetabling of the different papers for both Founmta Studies and diploma. The timetables for the
two programs was not compatible, in other wordschiers could not easily be used to teach in both
programs during the same period and teachers wquéred to teach either in the Foundation

program or the diploma program.
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[9] By October 2004 the flexibility in the timetablimged for each program came under
scrutiny and for the November 2004 diploma intakstodents the timetabling was arranged to
maximise the use of teachers across all prograrhis created more flexibility and was successful.

NZIS decided to continue to use the new timetatmét for the March 2005 intake of students.

[10] Also, during November an NZQA audit had been uradem which resulted in negative
publicity about NZIS. The low numbers of studemsodling during December 2004 has been
attributed to this negative publicity. A reviewtbke NZQA audit resulted in a finding in favour of

NZIS that the original audit comments were unwaedn This information was not published.

[11] Due to the low enrolments NZIS began experienamgnicial difficulties. By the end of
November the numbers of students enrolling in thgliEh and Foundation Studies programs were
considerably lower than previous years. On 1 Déeera004, Ms Joh Cogle, NZIS Principal, met
with foundation studies staff and Mr Jardine argtdssed the situation as it related to the

Foundation Studies program.

[12] Ms Cogle was working under the misapprehensionNhratardine was working full time
in the Foundation Studies program. Mr Jardine wafact, working full time in the Diploma

program.

[13] In answer to questions during the investigationtimgat became clear that the situation

faced by NZIS affected all staff and not just theseking in the Foundation Studies program.

[14] During their first year of study in the diploma gram, students choose six out of seven
offered papers to study. The computer studiesrgamme of these seven papers. It is the students
perception that the computer studies paper waalretto be used as a cross credit at other
universities in New Zealand. Whether this pereaptvas accurate or not, students preferred to
focus on those papers which they perceived codstahiem in further study outside NZIS. This

impacted on the number of enrolments for the coemmtudies paper taught by Mr Jardine.

Was the Redundancy Genuine?

[15] In GN Hale & Sons Ltd v Wellington, etc Caretakers,|BOW[1990] 1 NZLR 151, the
Court of Appeal confirmed an employer’s prerogatweeorganise its business as it sees fit. The
approach in Hale was reinforced by the Court of égpnAoraki Corporation Ltd v McGavin
[1998] ERNZ 601.



[16] In Aoraki, Richardson P, stated:

Where it is decided as a matter of commercial jueilginthat there are too many employees in a paaticul
area or overall, it is for the employer as a mattebusiness judgment to decide on the stratedyeto
adopted in the restructuring exercise and whattiposr positions should be dispensed with in the
implementation of that strategy.

[17] NZIS is entitled to manage and organise its busiaesl the Authority can not interfere
with that prerogative. NZIS were struggling finally as a result of low enrolment numbers for
the 2005 papers. The immediate problem for NZIS a@wv to pay salaries to its teachers for the
period 10 January to 25 February 2005. It wasmtil @5 February 2005 that final numbers for

enrolment in papers offered for 2005 would be known

[18] | have concluded that in December 2004 NZIS wasdawith a financial crises looming
for the period 10 January to 25 February 2005ortter to meet its financial shortfall for that peti
steps needed to be taken in December. NZIS desela strategy and embarked on a process to

implement the strategy to deal with the financifficulties.

| find the need for redundancieswas as a result of a genuine commercial need for NZIS.

Process followed by NZIS

[19] Mr Jardine’s employment was subject to a writterplelyment agreement which defines
redundancy as.a condition in which the Company has staff surptugequirements because of ... lesser numbers
of students or like cause requiring a permaneniatioh in the number of employeed.he agreement requires

four weeks notice or payment in lieu where an elygxads declared redundant.

[20] Section 4 of the Employment Relations Act 2000 meguNZIS to deal with Mr Jardine, in
good faith. This duty is to be exercised not orgperally but in specific situations, including
redundancy. The Employment Relations Amendmeni{Xa 2) 2004, in relation to the duty of
good faith requires the parties to be:

Active and constructive in establishing and mairited a productive employment relationship in which
the parties are, among other things, responsiveamnunicative.
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[21] The duty of good faith set out in the Act requia@semployer who is proposing to make a
decision that will have an adverse effect on th&ioaation of employment of an employee to
provide to that employee, access to informatioavaht to the continuation of the employee’s
employment, about the decision, and an opportuaistomment on the information before the

decision is made. The requirement to consultasetiore, a statutory obligation.

[22] In Communication & Energy Workers Union Inc v Teledd/mLtd[1993] 2 ERNZ 429,
the Court discussed the meaning afnsultatiori in the context of redundancy, and listed a seofes
propositions extracted from the Court of Appeadsision inWellington International Airport Ltd v
Air NZ[1993] 1 NZLR 671 (CA). In particular, the Couxted:

(a) Consultation requires more than mere priorfisation and must be allowed sufficient time. Itdsbe
a reality, not a charade. Consultation is nevdretéreated perfunctorily or as a mere formality.

(b) If consultation must precede change, a proposast not be acted on until after consultation.
Employees must know what is proposed before theybeaexpected to give their view.

(c) Sufficiently precise information must be givierenable the employees to state a view, togethtbrav
reasonable opportunity to do so. This may includeportunity to state views in writing or orally.

(d) Genuine efforts must be made to accommodateviees of the employees. It follows from
consultation that there should be a tendency tteagt seek consensus. Consultation involves the
statement of a proposal not yet finally decided lstening to what others have to say, considering
their responses, and then deciding what will beedon

(e) The employer, while quite entitled to have akimy plan already in mind, must have an open mind
and be ready to change and even start anew.

[23] The NZIS Operations Manual specifies the proce$gtmllowed when a surplus staffing

situation exists. The process set out in the maegaires:

«  staff to be told of the possible situation as sasossible;

Mr Jardine had been informed regularly throughdw#t year that redundancies may
result where enrolment numbers were not satisfact@pecifically, on 1 December
employees were alerted to the possibility of reduncies for 2005 and options were
discussed for the period 10 January to 25 Febr2@dp.

* temporary staff to be the first to be affected;

During the latter part of 2004, six staff were wiagkon temporary contracts. Of those
six, three retained some part-time work to teaehstiudents who began their course in
November 2004 and which finished in March 2005.f tlibse three, only one has

retained some part-time work teaching economics.

* identification of “core staff”;

Core staff are those employees who are considerbe tessential to the management
and operation of NZIS. Core staff are advised iitimng and their status is annotated on
their personal file. In early 2003, when the Esltglprogram was subjected to
downsizing, Mr Jardine was identified as a cordf staember as a result of his
involvement in the Foundation Studies program. Elsv, in the 2004 round of
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redundancies Mr Jardine was not considered to“bera staff” member and so was not
protected from being affected by redundancy;
* redundant staff to be selected based on set eriteri

The policy requires a chart to be completed with tlames of all employees and the
relevant information for selection. There was mdence that Mr Jardine had ever
been assessed against the criteria, nor was aprbdrced.

[24] In January 2004 employees involved in the Found&sitmdies program were told that as
student numbers were low redundancies may occureVver no redundancies occurred at that time.
In July, Foundation Studies employees were onci guyd on notice about possible redundancies.

Once again however, no employees were affecteédiyndancy.

[25] In September 2004 Mr Jardine had his annual pedoom appraisal. Ms Cogle, says that
at this meeting she raised with Mr Jardine the ipddy that Foundation Studies positions could be
at risk and employees should consider alternatiograms which could be offered by the school.
Mr Jardine initially told me that he did not rectlat discussion and that the appraisal meeting onl
took a couple of minutes. Later, in answer to tjaas put to him, Mr Jardine concurred with Ms
Cogle that the meeting would have taken between ¥atour, but was still unable to recall the

conversation.

[26] | am satisfied that it is more likely than not tivg Cogle did alert Mr Jardine to the
difficulties being faced by NZIS during his appadimeeting. However, the focus of the
discussions was on the Foundation Studies prognthe time of his appraisal meeting Mr
Jardine was not involved in teaching on that progrd-or that reason | have concluded Mr Jardine

probably took very little notice of the discussion.

The consultation process

[27] On 1 December 2004 a meeting was held with Foumd&tudies employees as a group.
At this meeting concerns about the lack of numb@rghe 2005 Foundation Program were
discussed. Again, | have concluded that while Mdihe attended the meeting, it is more likely
than not that Mr Jardine did not consider himsgdaed by the information. Mr Jardine was not

teaching in the Foundation Studies Program. Heteashing full time in the Diploma program.
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[28] Ms Cogle told the Authority that the managemenugralentified at least 5 employees,
including Mr Jardine, who were either involved ftithe in the Diploma program, or were involved
in teaching across both the Diploma program and~thendation studies program and who were at

risk of redundancy.

[29] At the 1 December meeting options for dealing Wi financial problems which would

be experienced for the period 10 January 2005ugial start date for the next year programs) and
25 February 2005 (when the next intake of studematsdue to commence) were discussed. There
were four options identified at the meeting for émypes to consider. The options included,

redeployment, annual leave, leave without pay addmdancy.

[30] Ms Cogle says that at the meeting she handed svadila copy of a draft memo which
outlined a proposal for taking leave without pay arcluded the three other options discussed. Ms
Cogle asked employees to come back to her withnaltiwe options. Ms Cogle was unable to
provide a copy of the draft memo. Mr Jardine doasrecall receiving a draft document.

[31] Ms Cogle says that the leave without pay option b&isg considered so that all current
employees could be retained if student numbergasad suddenly. Ms Cogle says some
employees did provide feedback on the options aftel; some amendments, a final document was

prepared.

[32] On 3 December Ms Cogle met with Mr Jardine andtwaough the options discussed in

the meeting on 1 December 2005.

[33] Following that meeting, Mr Jardine received a copthe final memo which was
addressed to Foundation Studies staff and dateec8rbber 2004. Attached to that memo was a
form (dated 6 December 2004) which each employeereguested to complete and return to Ms

Cogle. | have concluded that Mr Jardine receivisdtcbpy of the memo on the 6 December 2004.

[34] The memo was entitled-6rmal Notice of intent — January/February 200%aue with Payand
notified recipients that NZIS intended to placenthen leave without pay for the period 10 January
— 25 February 2005. The attachment requires &taffioose either to go on leave without pay or to

be made redundant.
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[35] Mr Jardine immediately sought legal advice regaydire notice. Mr Simon Laurent, a
lawyer representing most of the affected employeeste to Ms Cogle on 7 December 2004. Ms
Cogle responded to Mr Laurent and explained theareafor the redundancies. A meeting was

arranged between NZIS, the affected employeesu@ioy Mr Jardine) and Mr Laurent.

[36] Following their meeting Mr Laurent advised Ms Cotilat leave without pay was not an
option for the staff and that if staff were to beem notice of redundancy, information regarding
that decision was required, together with an opputy for staff members to comment upon that

information.

[37] On 14 December 2004, Mr Jardine signed the attachtoghe 3 December 2004 memo
selecting his preference that he be made redundsdhér than be put on leave without pay for the
period 10 January — 25 February 2005. Mr Jardated on his election form to NZIS that he had
chosen redundancy on the condition that Mr Launeas provided with full disclosure of

information relating to the reasons for the redumgaand that due process was followed.

[38] Further correspondence between Ms Cogle and Mreriiook place. Mr Laurent was
not satisfied with the information being disclosedto the financial particulars of the businesse T
information related only to the Foundation Stughesgram and did not include any information at
all on the diploma program. Ms Cogle felt she Hetlosed all the information relevant to the
redundancy situation and advised that no furthierimation would be disclosed. Ms Cogle did
encourage further discussion and invited Mr Lauesmdt Mr Jardine to attend a meeting on 17
December 2004 at 11.00am.

[39] Mr Laurent did not receive the invitation to meatiblate on 16 December 2004. As a
result, the meeting did not take place. Instead 8irent wrote to Ms Cogle reiterating the right
for Mr Jardine to have access to the relevant médion and an opportunity to comment on it
before a decision relating to his redundancy wadeanair Laurent pointed out to Ms Cogle that to
date she had only provided information relatinght® Foundation Studies program with no
information relating to how this impacted on thpldma program. Ms Cogle refused to provide

any further information.



The notice

[40] Mr Jardine was given written notice of redundanoy26 December 2004. The letter was
dated 14 December 2004 and purported to providevieeks notice, as required by the
employment agreement, from 14 December 2004. fidate however, NZIS have only provided

Mr Jardine with three weeks notice as the notice graen on 20 December.

[41] NZIS operate an annual closedown at the end of yeahand over the Christmas/New
Year period. It was common ground at the invetitgameeting that employees use any annual
leave entitlement they have left at this time arakenup the remainder of the closedown period

through the use of leave without pay.

[42] The closedown period commenced on 24 December 20@4nded on 10 January 2005.
Mr Jardine and NZIS had, prior to the consultategarding the redundancy situation, agreed that
Mr Jardine would take annual leave during thisqueriMr Jardine was paid his holiday pay on 7
January 2005.

[43] After this matter had been filed with the EmploymBelations Authority and before the
investigation meeting, NZIS accepted it had notipar Jardine his full entittlement to statutory

holidays for this period. This has now been resdif

Thedecision to dismiss

[44] The Authority finds that the decision to dismissiad one a fair and reasonable employer

would have made for the following reasons:

e The consultation process used by NZIS was flawBIZIS failed to recognise that Mr
Jardine was no longer working full time in the Fdation Studies program. Because
of that it only addressed issues with Mr Jardinghenbasis of enrolments and
income/expenditure based on that program. Aftegiveng valid requests for relevant
information relating the diploma program to assighe consultation process NZIS
refused and therefore did not meet the requirenadrite Act.
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e Mr Jardine was given notice of redundancy on Mor2iaypecember 2004. This is
contrary to the requirement to act in good faitregi the fact that on Thursday 16
December, Ms Cogle had invited further discussmbe held on Friday 17 December.
This meeting did not proceed due to the late naoddr Laurent. The decision to
dismiss Mr Jardine by reason of redundancy was roaftee Mr Jardine had had a
proper opportunity to consult on the decision. peraconsultation in the context of
this matter could only occur after the relevanbiniation has been provided. Mr
Laurent was still working through that process ehdif of Mr Jardine. In deed, all
the communications from Ms Cogle up to the Fridafoke the decision was made,

indicated that discussions were still ongoing.

* NZIS failed to adhere to its own policy outlinedtire Operations Manual. The policy
requires NZIS to complete a chart for each empl@agsessing them against specific
criteria. There is no evidence that this requinetweas ever met. NZIS can not rely
on the election made by Mr Jardine on 14 Decentbprstify selecting him for
redundancy on 20 December. Mr Jardine’s electias subject to the disclosure of

relevant information and due process being followedNZIS.

* The notice provided to Mr Jardine on 20 Decemb@&420as inadequate as he only
received three weeks notice and not the four wesdugired by his employment

agreement.

Remedies
Lost wages

[45] | have found that the redundancy situation facetlB{S was genuine, therefore no lost

wages will be ordered for the period beyond thécegtayable.

[46] In relation to the notice provided by NZIS, Mr Jaklwas entitled to receive the benefit of
the full notice period. It is accepted that Mrdiae and NZIS had agreed that the period between
Christmas/New Year would be taken as annual leadl@vever, Mr Jardine is entitled to receive
one weeks pay in lieu of notice for the fourth weékis notice period which was not provided.
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Compensation

[47] Mr Jardine has asked the Authority to award hin®8@,pursuant to section 123(c)(i) of

the Act. Mr Jardine provided little evidence bé&thurt and humiliation he suffered as a result of
the employer’s failure to follow due process. nidithat the level of compensation required to
remedy his grievance is at the lower end of théesclhassess compensation to be appropriately set
at $4,000.

[48] Mr Jardine was dismissed for redundancy througfanh of his own and he was not
responsible for the procedural failings of NZISherefore there is no issue of any contributory
conduct by Mr Jardine.

NZISisordered to pay to Mr Jardine the sum of $769.25 gross (being one weeks wages) in
lieu of notice pursuant to section 123(b) of the Employment Relations Act within 28 days of
the date of this deter mination.

NZISisordered to pay to Mr Jardine the sum of $4,000 pursuant to section 123(c)(1) of the
Employment Relations Act within 28 days of the date of this deter mination.

Costs
[49] Costs are reserved.

Vicki Campbell
Member of Employment Relations Authority



