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DETERMINATION OF THE AUTHORITY

Application under the Parental Leave and EmploynReatection Act 1987

[1] Ms Christine Hull has applied to the Authorityder the Parental Leave and Employment
Protection Act 1987 for relief to be granted inpest of a claimed irregularity in the applicatidres
has made for paid parental leave.

[2] Ms Hull's baby was born on 3 October 2005. erHast employer before the birth was
Buckland School. She worked there for school teBrasd 4 in 2004 and terms 1, 2 and 3 in 2005.
That employment terminated at the end of the telon 23 September 2005. She applied for paid
parental leave from that date but was declined.

[8] Ms Hull's employment at Buckland School in 2084d 2005 had been in what the school
described as a “fixed term position.” There wédne¢ engagements of that kind, the last ending on
23 September 2005.

[4] It seems from a letter of 15 August 2005 wrnttey Buckland School to the IRD that the
school supported Ms Hull's application for paidgratal leave. The employer wrote in its letter, “if
Christine had not been pregnant, her fixed terneegent would have been extended until the end
of the year.” The employer also wrote that th&es a good possibility that her position would
have been made permanent.

[5] In supporting the decision to decline Ms Hudligh parental leave, the Department of Labour
has referred to provisions of the Act which require

a) that the period of employment is to “immediatelyfepede the expected date of birth
(s.7(b)), and
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b) that parental leave is to cease being payable fhendate on which fixed term employment
ends (s.71L(3)(a)).

[6] Plainly in the circumstances of Ms Hull's empinent these requirements make her ineligible
for paid parental leave unless some form of rakeavailable. She seeks redress from the
Authority under s.68(5) of the Act.

[7] The Department contends that the reasons forHUl's ineligibility were not matters of
“irregularity” as defined in s.68, that the Authgrcan grant relief in respect of. | agree.n A
irregularity arises under the Act where there hesnbsome failure in relation to the form in which
an application for paid parental leave is requie@de made, or where there has been a failure to
meet the time limits set for making applicationaofailure to take some step required by the Act.
The parties entry into a fixed term employment Hredr reaching agreement as to a particular date
on which that employment was to end, were not diggesn pursuant to the Act at all and were not
matters of irregularity within the meaning of thetA  The application under s.68(5) must be
declined on that basis.

[8] As discussed with Ms Hull and Ms Szeto for tBepartment, the Authority has given
consideration to the right an employee has in mertacumstances to elect that a fixed term
provision contained in an employment agreementdmdd as ineffective.  This election may be
made under s.66(6) of the Employment Relations Z#0 by an employee if the fixed term
agreement does not state in writing the reasonerfding the employment in that way.  Once that
election is made the employer cannot rely on tkedfiterm to end the employment, which in effect
becomes continuous or open ended from the timieeoéliection, although the employment may still
be terminated for any other lawful reason.  Aihthe employee has raised a grievance about the
termination of the employment, the employer camett on the fixed term as a response to that
grievance.

[9] The form of the agreement entered into betwigsnHull and Buckland School in June 2005
comprised letters of offer and acceptance. Thaytain no statement of the reason why the
position was a fixed term one. Although that reasms perfectly well known, because much
earlier Ms Hull had advised the school of her peemy and expected date of delivery, s.66(4) of
the Act nevertheless required the reason to bedstiax writing. (The employment agreement
recorded in the letters also lacks other infornmatiequired by s.65 of the Employment Relations
Act 2000 to be written in every agreement.)

[10] Although an election under s.66(6)(a) of thmfoyment Relations Act may be made “at any
time,” | do not consider that the election can bedmafter the fixed term employment has ended.
Ms Hull now no longer has the status of an emplayéth Buckland School) employed under a

fixed term agreement, as s.66(6)(a) contemplaj@srson making an election will have. Also, as

the employment agreement is no longer in existémee is nothing for an election to apply to. By

clear implication the time for making an electienainy time during the currency of the fixed term

agreement and not after it has terminated. Inea@ynt there has been no election by Ms Hull and
neither has she raised a grievance against heefaemployer Buckland School. Section 66(6) of
the Employment Relations Act is therefore of nasdaace to Ms Hull.

[11] Ms Hull raised with the Authority some concershe has about the level of information she
was given by the Department of Labour.  On s®wacasions, including August 2005 when she
was still employed by Buckland School, she spokeofficers of the Department about her

eligibility for paid parental leave. She consgléhat had they better informed her of the options
she had available, she could have asked her enmglmgatend her employment until the end of the
school year in mid December. That would have ddalsout 13 weeks, the statutory period of
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entitlement to paid parental leave. The schoeftel to the IRD shows that it probably would have
readily met a request from her in that regard.

[12] This is not a matter that has been investjabeit even if the Authority was able to find a

reasonable basis for Ms Hull's concerns about nfi@mation she was given by the Department of
Labour, that would still not permit the Authority tlisregard the relevant provisions of the Actoor t

rewrite the employment agreement she entered irttoBuckland School.

[13] The intention of the Act is that paid parentaave should be available to be taken from
employment which is current and which would otheevcontinue but for the pending birth of a
child. In this case, although only by a few dahe employment had ceased prior to the expected
date of delivery and also the parties had not oeenthe employment to continue beyond the date
fixed for the end of the third school term.

[14] Ms Hull may feel, and perhaps with some jusdfion, that the law does not fully recognise
the circumstances of employment of long term rafig\school teachers who, for good financial
and administrative reasons on the part of the dcloften have their employment agreement fixed
to the length of a particular school term.  Iistbase it does seem that Ms Hull's employment
agreement, either when it was entered into or dutscurrency, could readily have been structured
without prejudice to her employer to achieve thdewipurposes of the Act for Ms Hull by allowing
her access to paid parental leave.

[15] I find that now that the employment has ceabede is nothing the Authority can do to revive
it and change any of its terms. The relief reggiis outside the scope of s.68(5) of the Parental
Leave and Employment Protection Act. Accordindig aapplication brought by Ms Hull must be
declined by the Authority.

A Dumbleton
Member of Employment Relations Authority



