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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] David Hislop says his former employer, Lowe CorpioraLimited (LCL):

(a) breached terms of his employment agreement eugtitlimm
on his redundancy to the payment of redundancy
compensation calculated according to a ‘4 + 2’ falanfor
which he seeks,-
damages according to that formula, calculatech wit
reference to his base salary of $201,000 per argum
the date of termination of employment and his 34.5

years of service,

(b) dismissed him unjustifiably, for which he seeks, -
12 months’ salary as reimbursement of remur@rati

lost as a result of his personal grievance, and -
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compensation for injury to his feelings in tharsof
$50,000; and

(c) failed to provide him with a written employment
agreement, for which he seeks, -
the payment of a penalty, and
an order that all or part of the penalty be gaidim.

[2] LCL denies there was any express or implied terreroployment regarding
an entitlement to redundancy compensation on thmirtation of employment by
reason of redundancy, and denies in any eventtlieae was an entitlement to
compensation calculated on a 4 +2 formula. Issayhe absence of such terms LCL
was not obliged to make any payment of compensatioAccordingly it denies

breaching the employment agreement and declineske the payment sought.

[3] Secondly, LCL says Mr Hislop’s employment was teratéd following a
decision to disestablish his position which waseblasn genuine business reasons and
was carried out in a fair and reasonable waydelties that its actions amounted to an

unjustified dismissal and declines to provide t@edies sought.

[4] Thirdly, LCL denies there is a penalty availableMoHislop in respect of the

provision of a written employment agreement.

Was Mr Hislop entitled to redundancy compensation on a4 + 2 formula

[5] There is no written employment agreement or otlmmuchent recording an
express agreement that, in the event of the tetramaf Mr Hislop’s employment by
reason of redundancy, he is entitled to the paynoémedundancy compensation

calculated on a 4 + 2 formdla

[6] The grounds for Mr Hislop’s assertion of that datitent were: he had an
express entitlement to redundancy compensatiouledée on a 4 + 2 formula prior
to his entry into employment by what | refer to g Lowe companies; the

entittement was either carried over as a term opleyment when he commenced

! Meaning 4 weeks’ pay for the first year of empl@mplus 2 weeks’ pay for each year thereafter.
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employment with the first of the Lowe companiesyas a term of his employment
with the first Lowe company; and the entitlemenmntoaued to be carried over as he
entered into successive employment relationshipsthe process the service-related
component of the formula was preserved, so thagmigloyment was to be treated as
continuous from the date of commencement of empémyrwith his first employer or

at the latest with the first Lowe company.

[7] In the alternative, Mr Hislop says that, by custand practice in the meat
industry, it was an implied term of his agreementhwLCL that he receive

redundancy compensation calculated on a 4 + 2.basis

[8] Finally Mr Hislop said that in November 2010 Graebhmve communicated
LCL’s acceptance of an obligation to pay him conga¢ion for redundancy on a 4 +

2 basis, which was binding on LCL.

1. Did an express entitlement exist and was itinaet in subsequent relationships

A. Borthwicks

[9] Mr Hislop began his career in the meat industrylBv2, when he was
employed by Thomas Borthwick & Sons Ltd (BorthwigksBorthwicks is not one of
the companies | refer to as the Lowe companies.

[10] According to Mr Hislop it was a term of his emplogm at Borthwicks,

although unwritten, that in the event of redundaheywould receive compensation
calculated on a 4 + 2 formula. There was no engdein support beyond that
assertion. Mr Hislop was unaware of any such fdanat the time. Neither party’s
mind was turned to the inclusion of such a provisio the terms and conditions of
employment, it was not discussed and there waontemporaneous documentation.

| do not accept the assertion.

B. Dawn Meat New Zealand Limited

[11] In 1976 Mr Hislop began discussions with the mamggiirector Graeme
Lowe and others regarding a move to the first ef llowe companies, Dawn Meat
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New Zealand Limited (Dawn Meats). He commenamgleyment at Dawn Meats
in or about April 1976, where his position was dised initially as marketing officer.
There was no relevant letter of appointment or temitindividual employment

agreement, and no collectively-negotiated docurapptied to the position.

[12] Mr Hislop said that during the recruitment prochsswas told his terms and
conditions would be the same or better than tho&oeahwicks. That is the ground
on which he says his entitlement to redundancy @msgtion calculated on a 4 + 2

formula was carried over and became a term ofthi@@ment with Dawn Meats.

[13] | have not accepted the entitlement existed, sbebven if it was capable of

being incorporated as a term of his employment widwn Meats in the manner
alleged by Mr Hislop, there was nothing to incogier Otherwise there was no
suggestion that Dawn Meats and Mr Hislop had anyenspecific discussion about:
provisions for redundancy compensation in Mr Hi8amreement with Borthwick’s;

whether and how any provisions setting out thaitlentent would be preserved and
become terms of his employment at Dawn Meats; atwehtitlement to redundancy
compensation - and how any compensation would loelletéed - would be included

as a term of his employment with Dawn Meats.

[14] Finally Mr Hislop acknowledged that neither of tharties turned their mind
to redundancy at that time. Instead he assumeztaeyears later that a redundancy
payment calculated at 4 + 2 would apply to himéafllecame redundant because that

was the calculation talked about and applied imtleat industry.

[15] In such circumstances | do not accept it was a tefmMr Hislop’'s
employment at Dawn Meats that on his redundancywoelld be entitled to
redundancy compensation calculated on a 4 + 2 flarnand even less that the period

of service at Borthwick’s would be included in ttaculation.
C. Lowe Walker New Zealand Limited
[16] Changes in the government’s economic policy incigdihe removal of

subsidies, other regulatory changes, and wider aoan and other factors led to
significant change in the meat industry in the 980 A number of meat processing
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plants were sold or closed. Compensation for rddoay was a major issue for
unions in the industry, and on occasion was thgestlof high profile strike action.
Compensation provisions were contained in awardsagmeements negotiated by the
unions and registered under the collective barggirsystem underpinned by the
Industrial Relations Act 1973 and Labour Relatides 1987.

[17] With limited exceptions not applicable here, theonrsed workforce in the

meat industry did not include management emplogeek as Mr Hislop. Instead it
encompassed employees on the slaughterhouse fhoomaassociated or ancillary
roles. In turn arrangements contained in awardsagreements in the industry did
not apply to management employees unless thereawaasgreement between the

employer and the employee that the arrangements twexpply.

[18] Against that background several of Dawn Meats’ pssing plants were sold
to the much larger W Richmond Limited (Richmonds)1986. Upon the sale
Graeme Lowe formed Lowe Walker New Zealand Limited/NZL), the next of the

Lowe companies employing Mr Hislop, which operated remaining plants and

opened some new ones.

[19] The sale included a proposal that all or most i Dawn Meats staff
commence employment with Richmonds on the samearolas terms and conditions
of employment as they enjoyed at Dawn Meats. Utite proposal Mr Hislop was
to transfer his employment to Richmonds, but had etached an agreement with Mr
Lowe under which he would resign from Richmonds mdmtely his employment
commenced and take up employment with LWNZL. Itestd on 3 November 1986,
giving Richmonds one month’s notice of his resigratnd being permitted to leave
immediately.

[20] Mr Hislop promptly commenced employment with LWNZis assistant

marketing manager.

[21] Again there was no written employment agreemerd, MnHislop’s position
did not fall within the coverage of a registeredaagvor agreement. There was no
discussion of any entitlement to redundancy comgaéns calculated on a 4 + 2
formula. | have already found Mr Hislop did notvbaan existing entitlement of that
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kind at Dawn Meats. Accordingly there was no émtient which, without even a
discussion, was carried over into his employment®Riishmonds and back into his
employment with LWNZL or was otherwise agreed asren of his employment with
LWNZL.

[22] In 1998 LWNZL, sold all of its slaughtering plantsRichmonds. Again most
of the LWNZL staff were to commence employment wRilthmonds while a few,

including Mr Hislop, would remain with Mr Lowe’s agpany.

D. Lowe Corporation Limited

[23] LWNZL was renamed in 1998, and has been register¢lde name of Lowe
Corporation Limited since then. It retained témneries and fellmongeries and,
following the sale of the slaughtering plants, ibgessed skins, hides and rendering
materials supplied pursuant to an agreement withrRonds.

[24] Mr Hislop was responsible for the marketing of reredi products, and
overseeing the marketing of lamb and mutton peltSo written employment
agreement was offered to him at the time, and thess no discussion of any
entittement to redundancy compensation. No callecemployment agreement

applied.

[25] In or about 2005 a draft individual employment agnent was given to Mr
Hislop to consider.  The document identified higsifon as general manager
marketing, and included a redundancy provision i§giag that no compensation for
redundancy would be payable. Mr Hislop did nohdige agreement, and said he put
it away without taking the matter any further. tld not seek to query the absence of
a provision for entitlement to redundancy compeosadf the kind he now asserts,
because in his view it was not necessary to do $hat was not a wise reaction as it

could have (although it did not) led to a suggeshie had acquiesced in the contents.

E. Conclusion

[26] Nothing in the above supports a conclusion thangttime it was an express
term of an employment agreement that Mr Hislop wdog entitled to redundancy
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compensation at 4 + 2 - let alone with the qualifyperiod of service commencing at
the start of his career in the meat industry - Wwheas a written or oral term. | find

there was no such term.
2. Is there an implied term entitling Mr Hislopdompensation on a 4 + 2 formula

[27] The existence of an implied term that Mr Hislop eige redundancy
compensation calculated on a 4 + 2 formula reliedtlee argument that such

entitlement existed as a matter of custom and igeit the meat industry.

[28] In Woods v Ellinghafmthe Supreme Court (as it then was) a passage was
quoted froml2 Halsbury’s Laws of Englanehich set out the principles involved in
determining the existence of a term based on ‘ocugtod usage’. The quotation was

later summarised by the High CourtBrerist v McEvedias:

First the custom must have acquired such nototley the parties should be taken to
have known of it and intended that it should bet drtheir contract; second the
custom must be certain; third it must be reasonafwarth [until the Courts take
judicial notice of the custom] it must be provedclsar and convincing evidence and
fifth it must not be inconsistent with any exptess of the contract.

[29] | apply that approach, but begin with some genabpakrvations.

[30] First, the custom and practice alleged is very disoamed. It appears to be
based on a proposition that the custom and praaticquestion existed at the
commencement of Mr Hislop’s career in the meat stigy leading to an implied term
which has remained a term of his employment sintethe process, continuity of
service for the purposes of the 4 + 2 formula Hes been preserved. Alternatively -
although | did not understand the matter to havenbadvanced in this way - the
custom and practice existed and formed the basiarfomplied term of employment
at some time up to and including the period of Mslép’s employment with LCL.

The implied term included a provision that all poes periods of employment

counted as years of service for the purposes of th@ formula.

2[1977] 1 NZLR 218.
$[1996] 3 NZLR 348
“at p 360 and 361.
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[31] Secondly, the alleged custom and practice doesdirettly address the
position of management employees in the meat ingdusThe matter is relevant
because the 4 + 2 and other formulae for calcygatedundancy compensation
developed when such provisions were negotiated m&gistered awards and
agreements. In Mr Hislop’s circumstances the gomesbf custom and practice
includes the extent to which these formulae weieg to members of the workforce
who, like him, were neither covered by an awar@agneement nor party to any other

agreement expressly conferring such an entitlement.

[32] Thirdly, as illustrated by some of the examplexuésed in evidence, there
were variations on the 4 + 2 formula — for exanmgdene entitlements were capped,
some took account of incomplete final years of iserwhile others did not, and some
preserved earlier periods of employment for theppse of applying the formula

while others did not.  Still, Mr Hislop says infedt that the custom and practice in
question conferred an entitlement calculated on+a24formula, was uncapped, and

preserved the continuity of service accrued inigagmployment relationships.

[33] Fourthly, as also illustrated by examples discuseegvidence, the terms of
existing redundancy entitlements could be preseanedpassed on to a new employer
as part of the wider terms of the sale of an ent@and for reasons associated with
the sale process, rather than occurring simplyraatéer of custom and practice. This
has implications both for the questions of wheti®a matter of custom and practice
there was an entitlement to redundancy compensaéitiulated on a 4 + 2 formula

and whether continuity of service was preservech évilme formula did apply.

[34] Finally, the state of the law of redundancy ateasitimes is also relevant as it
is part of the background to some of the more $ipemirangements discussed in the
evidence. For example, Part IlIA of the Wage Atihent Regulations 1974 came
into force in April 1976. The regulations meanatthfor a period later in the 1970s,
employers were not permitted to pay redundancy emsgtion in excess of 2% of the
employee’s pay during the 12 months preceding angancy, multiplied by 20 or the

number of years preceding the date of notice otimdency, unless approval was
obtained under the regulations. Amendments torégeilations during the wage

freeze of the early 1980s lifted the maximum amafrtompensation payable to, in

effect, 4 + 2, and removed the approval procedurgtreater amounts.
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[35] This is not consistent with the existence up to éady 1980s at least of a
custom and practice regarding entitlement to corsgon calculated on a 4 + 2
formula. In any event, except to the extent tlegfistered awards and agreements
were published, there is no information about #rens of redundancy arrangements

applying under individual employment agreementihelate 1970s and early 1980s.

[36] | have referred briefly to the collective bargamisystem under the Industrial
Relations and Labour Relations Acts, and the awar$ agreements negotiated
under i.  Collective bargaining continued under the Ergpient Contracts Act

1991 but there was no system of registration anceratiention began to be paid to

individual agreements.

[37] A leading case at the timeBrighouse Limited v Bilderbeck & Arfor
summarised recent statutory provisions for reduagian For present purposes the
relevance of the decision of the majority is thading that offers of compensation
were relevant to the justification for a dismistalredundancy even where there was
no contractual provision for compensation. The tnéeading case,Aoraki
Corporation Ltd v McGavih also included a brief recent history of redundalzacy
and practic€. It overruledBilderbeckand concluded that the terms of the contract
govern the matter of payment of compensation.The result was that while some
agreements continued to include formulae for reduoy compensation, others
provided that no redundancy compensation would bgalple. Some of the

agreements in the evidence contained such a poavisi

[38] The leading cases under the Employment Relations 2800 have been
increasingly concerned with the obligation of gdadh. | address that matter in
addressing Mr Hislop’s personal grievance.

A. Notoriety

[39] If reliance is being placed on the existence ofdhstom and practice at the

commencement of Mr Hislop’s career, his evidenee tie was unaware of a 4 + 2

® S 184 of the Labour Relations Act further providedthe registration of redundancy agreements
®[1994] 2 ERNZ 243 (CA)

"Atp 251

11998] 1 ERNZ 601

°Atp 609 - 611
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formula until about the mid-1980s makes it diffictd assert that he and his employer
should be taken to have known of it, and intended it be part of his employment
contract, in the mid-1970s. As | have noted, rdgulatory environment at the time

makes such a proposition even less likely.

[40] If the custom and practice relied on gained thelireq degree of notoriety at
a later stage it is not clear when, and in any egeocumstances have changed so that
| find the required degree of notoriety does nastegurrently. Further, even if the
later coming into existence of the custom and praatould be identified as a matter
of notoriety, then for the purposes of Mr Hislogkim it would be necessary to
include the element of preservation of continuityservice. Although it was often
present as a part of the terms of the sale andhpsecof an enterprise in the industry,
| do not accept that element is or has custombagln present independently of such

an arrangement.

B. Certainty

[41] Two of the witnesses, Munro McLellan and Rod Lirganad professional
associations with several of the large employershen meat industry. | accept in
general that AFFCO and the Vesty Group companiesaad have been parties to
employment agreements applying to union memberagdaiork covered by the

agreements, and which provide for redundancy cosgiem on a 4 + 2 formula.

[42] Mr Lingard also referred to a series of currentlemive employment
agreements applying to smaller employers in thestrgt, one of which provided for
compensation on a 4 + 2 formula, one for 4 + 2pedp one for 2 + 2 with a
maximum of 4 weeks’ pay, one for 4 weeks’ pay oigd one for a notice period

only.

[43] He also noted a number of agreements to which LE&Armther company
bearing Graeme Lowe’s name was the employer pa®f. these, some current
collective employment agreements reached with tiggneers’ union had no express
provision for redundancy other than references #ot BA of the Employment
Relations Act. = Some current collective employmmenegotiated with the meat
workers’ union include provision for redundancy gmansation according to a
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formula which either is, or is similar to, the £2+#ormula and which is capped. An
earlier collective employment agreement coveringkwan a slaughter floor provided

for compensation calculated on a 4 + 2 formula.

[44] Individual employment agreements between LCL andmbers of the
management staff, dated in 2004 and 2005, werepatstuced. These provided that
no compensation would be payable in the event diindancy. That was not
necessarily the end of the matter for redundantagement employees because, as |
discuss later in this determination, Graeme Lowe &ghilosophy of assessing what

was fair and reasonable at the time of a redundancy

[45] There was also evidence that Richmonds, anothge kamployer, had at least
on occasion paid compensation calculated at 6 + @ne witness who was then
employed in a marketing position produced her imigl employment agreement
with Richmonds dated March 1998, and which providely for one month’s notice
in the event of redundancy. | do not accept hethér argument that a generalised
clause in the agreement, providing for continuityemployment for the purposes of
service-related entitlements, is capable of incaag an entitlement to redundancy
compensation according to a formula. The sameess#trsaid that, following a series
of takeovers, she was made redundant in 2006 amivesl compensation calculated
at6 + 2.

[46] Further to the entitlements of management or salastaff in the industry, Mr
McLellan said that in his experience as a manadges Wwad implemented a large
number of redundancies affecting managerial stafifpensation was paid to those
staff members at 4 + 2. Even so, he acknowledgatl some Richmond staff
members received compensation calculated at 6nel Zad that there may have been

a cap.

[47] | accept that redundancy compensation calculate@ dn+ 2 formula was
common in the meat industry, and may often haven hmed to management or

salaried staff. However other redundancy arrareggswere also made.

[48] Secondly while | accept the evidence of severdhefwitnesses to the effect
that a going rate of 4 + 2 was often talked abawt all-but taken for granted by
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salaried and management employees, ‘talk’ is noesgarily enough. | have set out
the background in the way | have in order to ilat that redundancy was a complex
matter especially in the 1980s and 1990s. Thekdraund does not establish to the
required certainty that as a matter of custom amadtige Mr Hislop was entitled to
redundancy compensation calculated at 4 + 2 arfdthet qualifying period starting at

the beginning of his employment in the industry.

C. Clear and convincing evidence

[49] For the reasons discussed above | find the existaficthe implied term
contended has not been proved by clear and comgrasiidence.

[50] Since all factors must be present to support aifghdhat a custom and
practice exists, and | have found at least thret@i were not, it is not necessary to
discuss the remaining factorskwerist v McEvedy

3. Did Graeme Lowe bind LCL to pay compensatiorcwated on a 4 + 2 formula

[51] In or about 2005 Graeme Lowe began to experiersgriaus deterioration in
his health. He relinquished the role of managimgatior, and a CEO was appointed.
Mr Lowe’s son, Andrew (Andy) Lowe, was already aedior of LCL and when the

CEO departed in 2008 Andy Lowe became LCL’s margdirector.

[52] When the redundancy situation affecting Mr Hislopsa in October 2010, Mr
Hislop visited Graeme Lowe seeking to discuss ta#ten He said that during a visit
on 20 October he asked Mr Lowe to confirm he woblkl paid redundancy
compensation calculated at 4 + 2, and in responrskoMe asked him how much that
would be. When Mr Hislop replied ‘around $300,000r Lowe suggested he speak

to Mike Hanson, the consultant who was assistingeredundancy process.

[53] Mr Hislop said that on 18 November he made avaldbl Graeme Lowe a
copy of an emailed message dated 17 November iohwie had set out his view of
his entitlement to compensation calculated at 4 H2ter that day Mr Lowe told him
not to ‘give in’ and said he would ‘support you #ie way’. Mr Hislop took that to
mean Mr Lowe had read the message and supportet wde in it. Shortly
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afterwards Mr Hislop prepared an emailed messagisiag LCL that Mr Lowe was
supportive of his stance, and asked Mr Lowe if lzes Wwappy for the message to be
sent. Mr Lowe indicated the message could be sent.

[54] Even on that evidence, Mr Lowe did no more thanceig his support for Mr
Hislop making a claim that he was entitled to congagion calculated at 4 + 2. Mr
Lowe did not make any promise that LCL would paynpensation calculated that
way. In addition Andy Lowe gave evidence that whenraised the matter with
Graeme Lowe, Graeme Lowe indicated that he coraidére company’s offer of

$75,000 as redundancy compensation was fair.

[55] In an affidavit Graeme Lowe said he did not belieegemade any promise to
pay compensation on a 4 + 2 formula, and pointédhai such a decision would not
be his alone. The board makes decisions aboulifisart expenditure and Andy

Lowe makes decisions about employment matters.

[56] Graeme Lowe also expressed the view, which he roeaél in oral evidence

and was supported by witnesses who knew him, thdetieves in being generous to
staff. Rather than including redundancy compeasatormulae in employment

agreements, he prefers to assess and has assdssteid ¥air and reasonable in the
circumstances at the time a redundancy occurs.ditHaot believe a payment to Mr
Hislop of the amount generated by applying the 2 féermula to the entire period of
Mr Hislop’s career was fair.

[57] Moreover, Mr Lowe did not have actual or ostensdiéhority to bind LCL to
make the payment Mr Hislop seeks. Mr Lowe isghlyi respected businessman, is
the founder and president of the company and thehaoman of the board. Mr
Hislop reported to Mr Lowe during much of his careélowever that is not in itself
sufficient to give rise to an actual or ostensilalethority to bind LCL in an
employment matter arising some years after Mr Lavas known to have withdrawn
from any direct involvement in the management ef ¢tompany, and when his state

of health was also known.

[58] LCL was Mr Hislop’s employer, not Mr Lowe in any rgenal capacity.
Strong personal loyalties which continued after Mowe withdrew from his
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management role could not create any continuedostythto bind the company in
management matters when it was clear the rold isel been taken over by others.
Even if Mr Lowe remained a person of influenceuls matters as those affecting Mr
Hislop’s employment, for example, he did not hang kegal authority in respect of
them. At relevant times Mr Hislop reported to RBlicher, the general manager
marketing, who reported to Andy Lowe. Mr PitchedaAndy Lowe had actual or
ostensible authority to bind the company in mattescerning Mr Hislop’s

employment.

[59] For these reasons | conclude that Graeme Lowe didoimd LCL to pay
redundancy compensation to Mr Hislop calculate@ dn+ 2 formula.

4. Conclusion

[60] For the above reasons | find it was neither anesgnor an implied term of
Mr Hislop’s employment at LCL that he receive redancy compensation calculated
on a 4 + 2 formula, and with the relevant periothfpecalculated either from the
commencement of his career in the meat industrfyoon the commencement of his

employment with Dawn Meats.

Wasthetermination of employment on the ground of redundancy justified?

[61] Mr Hislop’s employment was terminated before thentw into force of the
Employment Relations Amendment Act 2010, which stilied a new s 103A in the
Employment Relations Act. This proceeding was asmmenced before the relevant
amendment came into force. Accordingly | applytde for justification in the now-
repealed s 103A, which read:

... the question of whether a dismissal or action juatfiable must be determined,
on an objective basis, by considering whether tmpleyer’'s actions, and how the
employer acted, were what a fair and reasonableleyep would have done in all the
circumstances at the time the dismissal or acticcuored.

[62] The scope of the test in a redundancy situation dvesussed irSimpsons

Farms Limited v Aberhart? There the Employment Court summarised earlier case

1912006] ERNZ 825
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law regarding an employer’s obligation to consuithwan employee who may be
affected by a redundancy, as well as discussingffieet on redundancy dismissals of
s 103A of the Act. It pointed out that s 4(1A)tbé Act — which detailed aspects of
the statutory obligation to deal in good faith -€limled requirements that an
employer proposing to implement redundancies peva the affected employees
access to information about the proposal, and a@ortynity to comment on it, before
the decision is madeélthough an employer is entitled to have a workpign in
mind, mere prior notification of a proposal was safficient and consultation must
be a reality, not a charade. The obligation tosottindoes not, however, extend to a

requirement that the consent or agreement of th@ogm@e consulted be obtained.

[63] The court concluded:

“[65] Following the new s 103A, the Authority orglCourt must consider on
an objective basis whether the decisions made byethployer, and the
employer's manner of making those decisions, wehatwa fair and
reasonable employer would have done in all the urirstances at the
relevant time. The statutory obligations of goaithf dealing and, in
particular, those of s 4(1A)(c) inform the decisiemder s 103A about how
the employer acted. A fair and reasonable employest, if challenged, be
able to establish that he or she has complied thighstatutory obligations of
good faith dealing in s 4 including as to consudtatbecause a fair and
reasonable employer will comply with the lal.”

[64] | refer to the following additional commentAberhart

“[67] ... So long as an employer acts genuinely arat out of ulterior
motives, a business decision to make positiongnma@yees redundant is for
the employer to make and not for the Authority lee Court, even under
s 103A.”

[65] A decision of the Full Court iWice Chancellor Massey University v Wrigley
& Anor'? was also referred to in submissions. The decisimmtained a number of
strong statements about the employer’s obligatiorder s 4(1A) of the Act, made in
the context of a case about whether particularimé&tion generated in the course of a
process of selection for redundancy should hava deslosed to the plaintiffs. The
court expressly did not address the disclosurafofination in the context of a need

to protect the commercial position of an employdnew making decisions for

1pg42
1212011] NZ EmpC 37
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economic reason$ and the case was not concerned with the empkyetision to

reduce the number of positions available in thst fface.

[66] |do, however, take this statement into account:

[48] ... When a business is restructured the emplaykrin most cases, have almost
total power over the outcome. To the extent tlffgtcted employees may influence
the employer’s final decision, they can do so afilghey have knowledge and
understanding of the relevant issues and real opmity to express their thoughts
about those issues.

[67] With reference to the above, the questions arisingspect of the justification

for Mr Hislop’s dismissal are:

. was there a genuine redundancy situation;
. was the redundancy implemented in a fair andorestsle way with particular
reference to,
- whether LCL met its obligation in good faith to coift, and
- whether the outcome of the process was predetedmine
. was dismissal the action a fair and reasonabf@amr would have taken at
the time; and
. if not, what remedies should flow

1. Was there a genuine redundancy situation?

[68] In October 2008 Mr Hislop moved from marketing aminmenced a position
as trading manager. His role was taritially specialise in trading meat, but will as
over time look to trade other produce and by-praguc All marketing and trading staff

reported directly to Mr Pitcher.

[69] In March 2010 a 12-year arrangement included intdmens of the sale of
LWNZL'’s (LCL’s) assets to Richmonds in 1998 wasetgire. A restraint on LCL’s
commercial activities was to end so that LCL corddume slaughtering, and the
supply agreement under which Richmonds (by there6Fern Farms) provided LCL

with raw hides, skins and rendering material was &b end.

13 at[113]
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[70] The expiry of the supply agreement meant that icegaaranteed revenue and
supplies would no longer be guaranteed and LCL exéd address the change. In
turn the company needed to focus on core busimessnaparticular on procurement
and new sources of raw material. This, and factach as issues arising under the
Resource Management Act, changes in the market,tlamceffects of the global
financial crisis meant that the senior managemeaint reviewed the future of the
company and considered restructuring. All areakQif’'s operation were assessed

with reference to their costs, and their abilityrieet the company’s business needs.

[71] The trading business was addressed in that conMk®itcher noted that the
revenue being generated by trading was not covelmgHislop’s salary and
overheads. The management team concluded thabskes would no longer be
covered by the rest of the business. This didmean trading activities should be
dispensed with, rather LCL proposed to reduceists oy disestablishing the trading
position and replacing it with a contracted or fixerm position to be made available
to Mr Hislop. Its preference was for a contraatechmodities trader’s position, but a
fixed term position was to be offered as an altiéveao allow Mr Hislop access to

certain employee benefits.

[72] Because Mr Hislop did not accept the trading positithe role was
subsequently offered to another employee. A revidvihe sustainability of the

employee’s position was to be conducted afteritiseear.

[73] In addition Mr Hislop had spent approximately onayda week selling
rendered products, following the resignation of theumbent salesperson and the
termination of the Silver Fern Farms contract. g0utcing of that activity was
proposed on the ground that it would be most cd&ctve and efficient.
Negotiations with an external provider were embdréie but not completed, and Mr

Pitcher has taken over the work.

[74] Mr Hislop disagrees with the construction Mr Pitcked Andy Lowe placed
on the financial information in respect of the traddivision. It is not the role of the
Authority to decide who is correct in that regardather for present purposes to
consider the matter in the context of whether thewes a genuine redundancy

situation. The views Messrs Pitcher and Lowe tobthe financial information were
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reached for genuine business reasons, and werne itatikeaccount in formulating the

proposal regarding Mr Hislop’s position accordingly

[75] Mr Hislop also disagrees with outsourcing and saygeme Lowe does not
support that practice either. Again, howevers ihot for the Authority to decide who
Is correct - only for present purposes to decidetir Messrs Pitcher’'s and Lowe’s
conclusions about the matter were reached for genoisiness reasons. | find they

were.

[76] A principal submission on behalf of Mr Hislop wdsat the redundancy was
not genuine in that it was plain LCL did not inteta disestablish Mr Hislop’s
position. Instead nothing was to change beyordbtisis on which Mr Hislop was

remunerated.

[77] 1do not accept that LCL sought simply to answer dlestion of ‘how can we
pay our trading manager less’ rather than ‘do wedna trading manager’. It
addressed the need for a trading manager in theextoof a wider restructuring
proposal for its overall business and which afféctke employment of several
individuals. It did not consider trading to be tpaf its core business, but having
decided to retain a trader’s position it consideagzhckage that would best address its
core business needs and its drive for efficienci@his led it to make a proposal
which reduced, although it did not remove, the riiral risk to it of a poor trading
performance. On its face the package would amoana tdrop in Mr Hislop’s
remuneration, although the inclusion of an incestdased component meant an

overall drop was not necessarily inevitable oeast not necessarily permanent.

[78] Mr Calver also suggested on behalf of Mr Hislopt ttheat the redundancy
could in effect be seen as a performance dismissalo not accept this. LCL’s view
of the financial performance of the trading divisiwas reached in the context of its
overall concern to enhance the future operatiohQif, and not in the context of Mr
Hislop’s performance of his duties as an employdey statement indicating that the
trading division was performing poorly was not atsient about Mr Hislop’s

personal performance.

[79] For the above reasons I find the redundancy wasigen
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2. Was the redundancy implemented in a fair ansloregble way?

[80] Mr Lowe called a meeting of head office staff on Qdtober 2010. At the
meeting he referred to the expiry of the SilverrHearms agreement and the reduced
nature of the renewed or new contracts enteredimstead, and the implications for
LCL’s business. He said LCL needed to restructor@dapt to the new market
reality, reduce costs and improve efficiency. &alpositions were affected by the

proposal, and managers would meet with the empogerecerned.

[81] That afternoon Mr Hislop met with Mr Pitcher and Manson, where he was
told his position was one of those being reviewethe associated proposal, and the
reasons, was explained. Mr Pitcher also wrote toH¥lop in a letter dated 11

October, advising:

... your current position of Trading/Rendering saiesnager is one which would not
be retained in the new structure. In other woitithe proposal went ahead without
changes then your employment would be terminatedt@wedundancy unless there
as (sic) suitable alternative position available.

[82] The letter explained that rendering sales woul@utsourced and that trading
activities would be contracted either on a fixeanter independent contractor basis.
Trading activities would be carried out through @menodities trader’'s position
structured on a retainer plus 50% profit sharehe Tetter repeated that this was a

proposal and may be subject to change.

[83] Mr Pitcher and Mr Hislop met again briefly on 12t@wer. During that
discussion Mr Hislop asked for what he called thiollars’ attaching to the
commodities trader’s position. Mr Pitcher prowddarther information in an emailed

message dated 12 October, where he confirmed:

. in relation to what was understood to be a qaestbout the amount of the
retainer, Mr Hislop would be offered a retain€$60,000;

. the proposed restructuring document would beidiged that day;

. there was to be a consultation period of apprakety 2 weeks; and

. while it was possible Mr Hislop’s proposed roleuwdd change, Mr Pitcher

believed this was ‘highly unlikely’.
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[84] Mr Hislop said in evidence that the last commedtHem to believe the future
of his employment had already been decided. Mcheit said he included the

comment in a spirit of openness as it reflectecbpision.

[85] On or about 14 October staff members including Msldp were given a
document which summarised all of the proposed obsngncluding the
disestablishment of Mr Hislop’s position as tradmgnager and its replacement with
a commodities trader’s position. The document atferred to the proposal that

rendering sales be outsourced.

[86] A written timeline for working through the restruohg was also provided.
The period 11 — 21 October was identified as a wtaitson phase, in which feedback
would be received and considered and draft job rgggms prepared. Over the
period 22 — 26 October, and subject to any extassal time required, the senior
management team would make decisions about whethéow the restructuring
proposal would be implemented. The new structuas ¥ be announced on 27

October and implemented from 1 November.

[87] The document also set out methods and types ob&s&daccompanied by a
feedback form. Its purpose was to allow employeemment on the proposal, seek
explanations of any changes not understood, expiesss of whether the changes
would work, make suggestions and ask any questbosit the process. The form
provided spaces for comments on the proposal’'shgiine and weaknesses and
suggestions for addressing these, as well as a dpagutting forward alternative

options.

[88] Messrs Hislop and Hanson met to discuss Mr Hislégesiback on either 13
or 18 October. The feedback was brief. Mr Histwpposed that he take over the
rendering position, and there was a discussiontaibeuoffer of the trader’s position
being on a contracted or fixed-term basis. Mrldfissaid he would speak to his
lawyer. He did not say that he was not persuaddbeoneed for any change to his
existing position, or seek further details of thiBormation on which the proposal was

based.
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[89] Mr Hislop said in evidence that he did not feeMaes in a position to respond
appropriately to LCL until he had confirmation déhedundancy package. He said
he wanted to make representations from a positioknowing what his position
would be if negotiations to save his job were moitful. He sought confirmation of
his entittement to redundancy compensation caledlaat 4 + 2 from the
commencement of his career, or at least of the offeompensation to be made to
him, before embarking on further discussion. Hert say this at the time.

[90] LCL’s approach was different. It was following @@ped process in which it
sought first to consult on whether to proceed wiestablishing the position at all,
what could replace it and would the alternativesas proposing be acceptable to Mr
Hislop. To LCL - but not to Mr Hislop - compengatiwould become an issue after
the consultation process as it saw it had been l=iet) a decision was made to
disestablish the position, proposed alternativeseweund not to be suitable, and

employment was to be terminated as a result.

[91] On 21 October Mr Hislop and Mr Hanson met agaity. tieen Mr Hislop had
spoken to Graeme Lowe. He advised Mr Hanson ef ind asked what redundancy

compensation the company would pay. He askedhbatffer be put in writing.

[92] Mr Hanson’s evidence was that Mr Hislop also sa&diid not have the energy
for a new position. Mr Hislop said - and | accept was more accurate to say he
talked about the sense of burnout he had felt eaehhe had worked hard to help the
company build up its business then seen profitsrtakhen the business was sold. He
implied he felt the same way this time. In additioe had recently experienced a
health problem himself, as Mr Hanson knew, and midl wish to undertake the

extensive travelling that the trader’s position Vaoloave required.

[93] Acting on the view he had reached of Mr Hislop’'ssings, Mr Hanson
consulted with Mr Pitcher and Andy Lowe, and areofff redundancy compensation
of $75,000, in addition to a notice period, wasidied on.

[94] In a message dated 21 October 2010 Andy Lowe ugdstdf on decisions
about the restructuring. He advised that the thbishment of the manager trading

position would be implemented and a commoditiesdarafunction would be
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established. He also advised of other changegdlel@an, as well as noting some

decisions had not yet been made.

[95] The period 22, 23, 24 and 25 October was a hohldzgkend in Hawke’s Bay.
However when, by 28 October, Mr Hislop had not nem@ a written statement of a
proposed redundancy package, he prompted Mr Handensaid he wadéeaving all
my options open until we have an agreemehte also asked Mr Hanson if he was

aware of the information in the 21 October updedenfAndy Lowe.

[96] In a message dated 28 October Mr Hanson confirrhad Mr Hislop was

being offered a position of commodities trader agmiractor or on a fixed term basis
with the term yet to be decided, or redundancy amsption of $75,000. In either
case Mr Hislop’s employment, and the terms and itimmd, would continue to the

end of the year. Mr Hanson also recorded higrstdnding that Mr Hislop was not
seeking to argue for the status quo in respecti®fplsition, or to present an
alternative. If Mr Hislop was seeking to do eitloéithese things, Mr Hanson invited

him to go ahead and do so.

[97] Mr Hislop replied to Mr Hanson in a message datétb2ember. He said he
had not proposed alternatives to the restructusinigis position because he believed
that aspect was on hold while the parties discusbedpossibility of voluntary
redundancy if terms could be agreed. He did =gt I had sought to discuss
voluntary redundancy because the believed the tdisleshment of his existing

position was a fait accompli.

[98] Thus Mr Hislop went on to say in the message thatfirst choice was to

continue in the job he had. He pointed to: higthrof service and the value of the
knowledge he had built up during that time; andehxitensive contacts in the industry,
and the usefulness of those attributes to the coyppaHe also believed that
outsourcing the marketing of rendering products whsrt sighted, referring to
Graeme Lowe’s philosophy of retaining control otrex products being sold.

[99] Next, he expressed reluctance to accept the contie®drader position
because of the reduction in income, and respondethé¢ offer of redundancy
compensation by saying he would be more inclineddoept a redundancy package
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based on ‘the usual’ 4 + 2 formula. He also askdw would receive redundancy
compensation whether or not he accepted a comrasdrader position. He ended by

indicating he was available for further discussion.

[100] In a letter dated 1 November Mr Pitcher confirmiedttthe proposals for Mr
Hislop’s position, as contained in the restructgrdocument, would be implemented
with effect from the end of December 2010. Theams for Mr Hislop were:

. to accept the commodities trader position asndependent contractor, with
a retainer of $50,000 per annum plus a 50% shareeoprofit arising from
trading activities;

. remain an employee in the position of commoditiader, with no guarantee
of ongoing employment and payment calculated ogelsrthe same basis as
above; or

. to terminate employment on 31 December 2010 @&oeive redundancy

compensation of $75,000.

[101] The letter asked Mr Hislop to consider these optiand make a decision
before the end of November. A full offer in respe¢ the commodities trader

position would be prepared.

[102] Mr Hislop said he did not receive the letter ungkveral days later.

Meanwhile he sought a reply to his 2 November email

[103] Mr Hanson replied to the 2 November email in a mgsslated 11 November.
He advised there was nothing to stop LCL from riéwig the decision to disestablish
Mr Hislop’s position, and offered to meet again hi¥y certainty before the end of the
month was hoped for, time was available becausdHMiop’s employment was to
continue to the end of the year. Mr Hanson said Hislop’s points about the
retention of his position had been borne in mindemwithe decision was made to
disestablish the position, but the company couldafiord the cost of retention. He
expressed the view that there was potential forHtop to build the commodities

trader position so the income matched or exceededidlop’s current salary.
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[104] Finally, he did not agree that a 4 + 2 formula fedundancy compensation
was ‘usual’ but offered to reconsider if Mr Hisl@oovided more information. He
noted his belief that, taking into account the ceperiod, Mr Hislop was expecting a
payment equal to 72 weeks’ pay or an amount insxoé $275,000. That was not

considered reasonable.

[105] Mr Hislop replied in a message dated 17 Novem@ére message was largely
concerned with his view that the company had pagiindancy compensation on a 4
+ 2 formula in the past, and he understood that missentittement. However it

ended by saying that Mr Hislop was presenting thatv because the company
appeared to have made up its mind about the desstament of his position.

Otherwise Mr Hislop’s preference was to preserve #8tatus quo. He also
commented, without detailing why, that he had sexigeservations about the

consultation process.

[106] In a further message dated 18 November Mr Hislopsad Mr Hanson that
he had again seen Graeme Lowe, who had indicataugssupport for the contents of
Mr Hislop’s 17 November email. | understand theéigation of support to be a
reference to Mr Hislop’s view that redundancy congagion calculated at 4 + 2 was
payable, and have discussed that matter at [53p} ¢f this determination. Mr

Hanson replied, again offering to meet.

[107] Mr Hislop met with Messrs Hanson and Pitcher onN&vember. | was

advised that the meeting was expressed to be withrejudice. Nevertheless it was
referred to in a letter dated 25 November 2010,reviMr Pitcher said he considered it
clear Mr Hislop did not wish to take up a commaaiitirader’s position and explained
why LCL declined to pay redundancy compensatiocutated on a 4 + 2 formula.
He cited a policy of regarding redundancy compeaosaas a matter of company

discretion, applied with reference to individuakccimstances.

[108] Further correspondence followed but the matter was resolved. The

correspondence on behalf of Mr Hislop emphasisedketitittement to compensation
calculated on a 4 + 2 formula. It also said imayal terms that the consultation
process was inadequate, with the allegation of giezthination being the only
specific concern being identified.
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[109] Mr Hislop’'s employment terminated on 31 Decembet®0 He received a

payment of $75,000 as redundancy compensation.

[110] I now turn to a more detailed consideration ofghbmissions.

A. Did LCL met its obligation in good faith to caus

[111] According to the submissions for Mr Hislop, prirgipamong the concerns
about the consultation process were that Mr Hisle@s not given sufficient
information to allow him to: understand the contemt which the proposal to
disestablish his position was being made; comparedsults with other divisions in
the company; be in a position to make a countepgsal regarding the better
utilisation of his time; and be in a position to kmaany proposals as to possible

redeployment.

[112] Four broad areas were discussed in relation tgdncular information that

should have been made available. They concerned:

. financial information about the performance o trading division;

. financial information about the performance dfestdivisions;

. information about initiatives involving a tradimgeration in India; and

. information about the position Mr Hislop would ipef the offer of the
trader’s position was declined (that is, the cengation to be offered).

[113] | have already noted that Mr Hislop disagrees whth construction placed on
the trading division figures, and commented onnitthe context of whether the
redundancy was genuine. In the present contexatgement is in effect that the

figures should have been made available to hirmduhe consultation process.

[114] | record that, following exchanges between theigmrand the Authority,
certain information was made available on the bidwsisit was commercially sensitive
and would not be disclosed to any third party ek@sprequired for the purposes of
this proceeding. Some information of a personalioca nature was also provided. |
confirm the orders under clause 10 Schedule 2e@Etmployment Relations Act that
the information not be published.



26

[115] Returning to the trading division figures, the psirMr Hislop made in
evidence were that the trading role started in Au@009, a date which coincided
with the diagnosis of a medical condition. Desphig, the trading division showed a
gross profit in its first 12 months. Mr Hislopsal pointed to the assistance he had
given in other areas of LCL’s activities, includitgMr Pitcher and in setting up the
trading operation in India. Thirdly he pointedth@ time he spent on rendering work,
the results of which were not included in the tngddivision figures. He believed
that, if proper account was taken of those resthis,trading division figures would

show a net profit.

[116] Mr Pitcher had prepared the relevant reports, amd lse discussed them with
Mr Hislop at the time they were prepared. He samd] | accept, that Mr Hislop knew
and acknowledged that the trading business owseaInot profitable if the cost of his
salary and overheads was taken into account. $tesaid that, until October 2010,
the figures did recognise Mr Hislop’s work in otheeas. In particular he and Mr
Hislop had agreed on the proportion of time to Becated to rendering, and the
results were incorporated in the figures. Theldatw for the new financial year
commencing in October 2010 did not contain suclusidjents, and this was also
discussed with Mr Hislop at the time. Furthee tecember 2010 figures showed a
net loss greater than had been budgeted for itrdldéeng activities of Mr Hislop and

the operation in India.

[117] As for Mr Hislop’s assistance in other areas, MiclRer acknowledged this
occurred but added Mr Hislop had time available b@d was entitled to seek his

assistance.

[118] Secondly, regarding information about the perforceanf other divisions, it
was submitted that the absence of that informatieprived Mr Hislop of the wider
context in which the restructuring was undertakam] he was unable to properly
address the viability of the trading division withothat information. In the
circumstances facing LCL | do not accept Mr Hisleas unaware of the context in
which the restructuring was undertaken, or thatdblkgation to consult extended to

the provision to Mr Hislop of information about tl¢her divisions. Further, with
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reference to the discussion in #&igley** case, | would not accept that a process of
determining which if any divisions of a company glabbe restructured and how is
comparable with a process of determining which eyges should be appointed to a
limited number of positions when there are moregatly qualified employees than

positions available.

[119] Thirdly, a concern expressed in submissions wasttieoperation in India
was treated differently from the trading divisioand Mr Hislop was not given
information to allow him to make submissions on wdifferent treatment was not
appropriate. The employee involved in that openais the employee who has taken
the commodities trader’s position Mr Hislop dectineThe employee lived in India
for some months each year and was working on dpwejoa market there for
exported primary products, extending to certaint,fieegetables and honey. One of
LCL’s reasons for continuing with that initiativeaw that it retained an element of

trading in ‘core business’ products.

[120] That matter could have been raised and discussibé &ime but was not. Mr
Hislop was aware of the operation and even of d@stto the extent they were
recorded in trading reports, and could see thabgezation had not been identified in
the restructuring document. | do not accept that. lhad an obligation to second
guess the possibility that Mr Hislop would raisencerns about the retention of the
Indian operation and who would staff it, and previdim in advance with such

information as it anticipated he might require.

[121] | find that, during earlier part of October in pautar Mr Hislop, was focussed
on the redundancy compensation that would be @lait® him. He was otherwise
providing limited responses to the request for be@#t. He has explained his
approach in part by asserting that the decisiatigestablish his position had already
been made - which I discuss below - and in parsdying he wanted to know what

compensation he would receive before making reptasens about the proposal.

[122] The nature of the path the parties had embarkedsowgll as a possibility that
they were at cross purposes over the content ofd¢basultation, became clear in the

exchanges of 28 October. = Thus Mr Hanson offédedHislop an opportunity to

% Supra
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make representations about the retention of higiper to suggest an alternative.
Mr Hislop responded on 2 November, making his wislargue for the retention of
his position clear for the first time.

[123] It was premature and unfortunate that Andy Loweoanced on 21 October
that Mr Hislop’s position was to be disestablishathough Mr Hislop contributed to
the circumstances leading to the announcementainhils wish for retention had not

been clear.

[124] Discussions continued in any event. In the assattienutual expressions of
willingness to meet there was a further opportumityexplore the retention of Mr
Hislop’s position in more detail than either pahnigd attempted to date. | accept that
on the face of the matter LCL had given Mr Hisleatively little detail about why
his position was to be disestablished, but Mr Hiskas aware of: the termination of
the Silver Farms agreement and its implications;ghrpose of the restructuring; the
divisions and positions affected and why; and tlevvbeing taken of the existing
trader’s position in that context. Although he wad given documentation in support
of the kind raised in submissions, as | have saithdd been party to the preparation
of that information as it related to trading anduldohave asked for copies if he
wished to discuss it in more detail. He was avediriine operation in India, and of its
absence from the restructuring document, and cstillchave raised that matter if he

wished to query it.

[125] Unfortunately the discussions began to concentagf@n on whether Mr
Hislop was entitled to redundancy compensationutaied at 4 + 2. Although Mr
Hislop continued to assert that the disestablisliroghis position had been decided,
he did comparatively little to respond to Mr Han'soaffers to discuss the matter
further and comparatively more to pursue the emtiént to redundancy compensation

as he understood it to be.  This extended teymog his point with Graeme Lowe.

[126] This view of the matter means | do not accept aulthd submissions that Mr
Hislop did not have enough time to respond to ttog@sal, or that the timeline for

consultation was not adhered to.
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[127] Finally, it was submitted that LCL failed to considedeployment during the
consultation process. | do not accept that sudionis LCL’s evidence in general
was that redeployment was considered when the lbvestructuring proposal was
made, and such redeployment as might be availalr Hislop took the form of the
alternatives offered to him. If Mr Hislop beliel¢here was another position that

could have been made available to him, he hagleatified it.

B. Was the outcome predetermined

[128] Mr Hislop believed the termination of his employrmesms inevitable in that:

. the proposal put to him on 11 October was fordfeation of a new fixed
term employed position, a contracted position, loe termination of his
employment but did not include the continuatiorhigf employment as it was;
and

. Mr Pitcher indicated on 12 October that the ps@d was unlikely to change.

[129] Regarding the first of these points, Mr Calver sittad that the lack of detail

in the proposal of the terms and conditions to\@elable under a contracted or fixed
term arrangement meant Mr Hislop, understandablyk the proposal as a proposal
to terminate his employment. That is true of greposal in the sense that the
disestablishment of Mr Hislop’s existing positionderpinned it, but not in the sense
that the door was closed to Mr Hislop’s raising teatinuation of his employment as
it was. In particular the employee feedback fofffered an opportunity to: comment
on the weak points of the proposal, make suggestionhow to address them, and

suggest alternatives. One such alternative coailithdét no change be made.

[130] Regarding the second point, the proposal was fatedl following a

consideration of LCL's business circumstances ahchaw they could best be
addressed. In that sense it was not made arbjt@ariwithout foundation. It was a
working plan. The senior management team wagleghtio form a view of the
strengths of the plan - since without such a vieeould not form a sensible working

plan at all - but it was obliged to keep an opendb the possibility of change.
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[131] Mr Pitcher’s participation in the preparation oétplan could be expected to
cause him to hold an opinion about it, which heregped. Unfortunately the
expression of his opinion was not helpful. Howeweaking into account all of the
evidence of LCL’s attempts to discuss the propuwstd Mr Hislop, | do not consider

that LCL was merely ‘going through the motions’.

[132] The result of this is | do not accept that the stizlelishment of Mr Hislop’s

existing position was predetermined from the outaed | do not accept he was
justified in assuming this was the case to theriteat he did not give any priority to
arguing for the retention of the position untid&@ctober. Even then the priority was
short-lived in that he did not raise the points ardk the information he could have,

rather discussions reverted to the matter of corsgtem.

[133] For these reasons | do not accept that the outeonanely the termination of

Mr Hislop’s employment by reason of redundancy s tented by predetermination.
3. Was dismissal the action a fair and reasonabf@ayer would have taken

[134] | have found that the redundancy was genuine, laaidathile there were flaws
in the consultation process | do not accept thay thmounted to a breach of the

parties’ obligation to deal with each other in gdaith.

[135] In turn I find that the termination of Mr Hislop&amployment was the action a

fair and reasonable employer would have takenerctitumstances at the time.

[136] [ therefore conclude the dismissal was justified.

Isapenalty payable

[137] The penalty sought in the statement of problem ¥eaasthe breach of
obligation to provide Mr Hislop with a written enggiment agreement. | make no

order because: no such obligation existed at thmnwencement of Mr Hislop’s

employment with LCL*® time limits apply to claims for penaltié&:before 1 April

155 242 Employment Relations Act.
165 135(5).



31
2011 there was no provision for the payment ofraafig of the kind sought, and since
1 April 2011 any claim relating to the continuinigsance of a written agreement has
been a matter for a labour inspectbiyir Hislop’s own lack of response when a
written agreement was offered to him is relevanamy event; and no other ground
was identified for an order for the payment of &gty in respect of any action or

inaction on LCL'’s part.

[138] Penalties were addressed in the submissions foHlop in the form of
simple requests for a penalty for breach of theleympent agreement and/or a breach
of the employer’s duty of good faith. Nothing reaavas said in support. | make no
orders.

[139] | add that all claims for penalties should be id&t - including reference to
the provision alleged to have been breached am¢hich a penalty attaches together
with the particulars of the alleged breach - in #dtatement of problem or an

amendment.

Costs

[140] Costs are reserved.

[141] The parties are invited to reach agreement on tigem If they are unable to
do so the party seeking costs shall have 28 days fine date of this determination in
which to file and serve a memorandum on the matfene responding party shall

have 14 days from the date of receipt of the menthra in which to file and serve a

reply.

R A Monaghan
Member of the Employment Relations Authority

s 65(4).



