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Housing New Zealand dismissed Stephanie Hill suriynan 21 March 2000 because it lost trust
and confidence in her following her denials of augiip of an anonymous letter, which she later
admitted writing, and because of the contents efekter.

Ms Hill has submitted personal grievances in respec

(a) her suspension, which was imposed in the week édfer dismissal; and
(b) her dismissal.

She seeks reinstatement. There has also beermpkratipn for interim reinstatement, but since the
substantive matter could be dealt with promptly theties were able to reach an interim
arrangement without the need for a formal order.

Background

Ms Hill worked at an area office of Housing New keal. She reported directly to her Area
Manager (“D”), who in turn reported to the RegiomMdanager, Lorraine Tomlinson. Ms Hill's
partner was employed as an Area Manager at anoffiee in the same region. Ms Hill had 13
years’ service with Housing New Zealand and itsddpoessor, and had been in the position from
which she was dismissed for some 9 years.

During 1998 the employees at the office where M worked were all male, except for Ms Hill
and the receptionist. Ms Hill disliked the langeaused by the men in the office, which she
described as ‘extremely derogatory of women andnsilve’. In July 1998, after one of them sent
an email message containing material which Ms Id#iscribed as pornographic, Ms Hill
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complained formally to Lorraine Tomlinson about thessage and about her colleagues’ response
to her concerns. Ms Hill said she also advisedIdslinson that another Area Manager (“A”) was
having an affair with a member of the staff at tfiece he managed (“Z”), as well as having had an
affair with another member of the Housing New Zgdlataff. Finally Ms Hill said she suggested
that Housing New Zealand look into providing traigiabout sexual harassment, and provided the
name of a person able to offer such training.

Ms Hill's view of the outcome of that process whatt'nothing happened’. There was no training
on acceptable workplace behaviour, nor was thairitig about sexual harassment. She believed
nothing was done about A because she continuedceive information about his inappropriate
behaviour at work, and she remained dissatisfietth \W's response to her concerns about the
behaviour at her own office.

In or about July 2000 Ms Hill learned that A wasbi given an additional and significant area of
responsibility. For reasons connected with hemwaé A’s behaviour, she was ‘outraged’ when she
heard about this. She felt she should do songethindecided to write a letter to the newly-
appointed Chief Executive Officer of Housing Newal&nd, Michael Lennon, who was based in
Wellington. Her account of the purpose of théeletvas that she wanted something done about
A’s behaviour, and that since she was writing tbet anyway she decided to include other
complaints she had received in discussion withrogkeff members. She wanted to provoke some
action on what she believed to be serious con@rnsmnagement level.

She wrote the letter on 20 July 2000, and it wagtqzbon 28 July 2000. It was unsigned. Ms Hill
did not put her name to it. It began by questigniine additional responsibility given to A and

commenting on his sexual and general behaviournefisas naming the two women with whom he
was said to have had (or was still having) an affailt also made a generalised allegation of
favouritism on his part. It went on to mention tieme of another Area Manager (“B”), saying that
person treats staff very badly and plays favourites areliadecent managerial skillsThen it said:

“Most of them [the Area Managers] are second ratérmake no attempt to encourage any one else inthase
is competition for their jobs. Some staff have kid sent the information about managers dirdctli#R in
Wellington but still nothing is done. Who can $tafist if the Regional Manager won’t do anythingdasn’t
interested you are a new broom please help us’(sic)

When Mr Lennon received the letter he contacted sihmuNew Zealand’'s Manager of Human
Resources Operations, Bermy Pokoati, and they skgcl how best to begin investigating the
matter. Housing New Zealand had a staff feedbaskesy which included climate surveys and
leadership surveys. Those surveys were reduceditmg, and offered staff the opportunity to

give their views to management on various workpliasees, including their views on their own
managers and more senior managers if they wistedaddition exit interviews were conducted
with staff who were leaving, and the reference lie @nonymous letter to the provision of
information to ‘HR in Wellington’ was taken as afeeence to the exit interviews. Ms Hill

subsequently confirmed this understanding was cbrre

Accordingly Ms Pokoati, and in turn Ms Tomlinsoayiewed the climate and leadership surveys to
see whether they revealed any information that d/¢emd to support the allegations in the letter, or
shed further light on them. They found no suclonmfation. At Mr Lennon’s request, Ms Pokoati
guestioned the member of her human resourcesvatafhad responsibility for the relevant region,
but he had no further information. Finally Ms Pakovas asked to investigate salary information
to see if anything in that information supported #tlegations of favouritism. She concluded it did
not.
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The letter was passed to Ms Tomlinson in or abbat ftrst week in August 2000. She also
reviewed salary and climate surveys which werelalvks to her. She found there was no mention
of any issues of the kind referred to in the anooysnletter, and that A had a high rating overall —
although she noted that B received a lower ratinag the other managers overall. Even so, the key
area for improvement identified for both of thosamagers was staff coaching and development.

As no assistance had been gained from studyingdtit@mentary information available, more
information would be needed to progress the ingastin and that information would have to come
from individuals. Ms Tomlinson decided to meethwiMs Hill to discuss the letter. She said Ms
Hill was the person she spoke to because the leitele reference to a complaint being received by
a female PSA person and she knew Ms Hill to be A P®mber. Indeed Ms Hill was the PSA
delegate for her office.

The meeting between Ms Hill and Ms Tomlinson walksl loen 5 September 2000. A third person
was present and took a note of the meeting. Mslifison explained at the investigation meeting
that her delay in approaching Ms Hill was becausend August 2000 her time had been taken
with two serious fraud investigations which weraning concurrently.

Ms Tomlinson did not show Ms Hill the letter, bugsttribed its contents. She told Ms Hill that she
was speaking to her because of the reference émalé PSA person, and asked if Ms Hill knew
anything about the letter. By the end of the ukston Ms Hill had realised the letter she wasdpein

asked about was the one she had written, but stieddany knowledge of the letter. However she
did take the opportunity to repeat generalisedjatiens about A’s inappropriate sexual behaviour,
as well as the allegations about his affairs. &ke named a person who was alleging A had ‘hit
on’ her.

The meeting ended with Ms Tomlinson saying to MB tHat the employer’s ability to pursue the
matters raised in the letter depended on its gbibt substantiate the claims made. Ms Hill
acknowledged that by replying that she realisedddmuNew Zealand could only ‘go so far’ but
said she meant it could only ‘go so far’ if it haderies of allegations but was unaware of who had
made them. It seems she envisaged that an inaBetigcould proceed notwithstanding, while Ms
Tomlinson’s view was in effect that the employaeatly could go no further without identifying
the author of the letter and finding a basis onclwhio proceed.

The next day Ms Hill provided Ms Tomlinson withiatlof PSA delegates, which Ms Tomlinson
recalled were mostly female. Ms Hill said at theastigation meeting she believed the information
might assist Ms Tomlinson, although she did notlsay. Nevertheless it seems she believed at
least one delegate had some relevant informatldmuagh she said at the investigation meeting that
the delegate concerned did not want his or her nasad. This was an unsatisfactory stance for
people who expected their complaints to be invastig) since Ms Tomlinson needed to be able to
identify people directly affected by the allegedi@ts of the various managers, rather than people
who were able to tell her there was gossip aboagehactions and do no more than pass on the
gossip.

Ms Tomlinson then turned to investigate who hadtemi the anonymous letter. It was obviously
written on a word processing system, and a codthatbottom of the letter indicated it was

generated within Housing New Zealand. Ms Tomlinasked the organisation’s computer network
centre to attempt to ascertain which user had earithie letter. The resulting report was not made
available to her until about 1 November 2000, bseatne network centre was working on the
major alterations required by the introduction afieav government policy. The report concluded
that the letter was printed under Ms Hill's usegntfication on 20 July 2000 at 9.14 am.
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In addition the letter was sent in an envelope bickwthere was some handwriting. Ms Tomlinson
was already in contact with an organisation spisiigj in corporate investigations because of the
concurrent fraud investigations, so she passedrtfielope and supporting material to it for a report
by a handwriting expert. The report was providedis Tomlinson under cover of a letter dated 29
September 2000, and in effect expressed the opthairMs Hill's writing was on the envelope.

As for further investigation into the content oktletter, some time in October Ms Tomlinson
interviewed the parties to the alleged affair. Easide from any suggestion of sexual harassment,
Housing New Zealand had a policy that the parbes ¢lose relationship should not be employed in
a direct reporting relationship so the matter wi#s ane of concern. The two were interviewed
separately, and both denied having an affair. daiteon Ms Tomlinson told A there were rumours
about his behaviour and his behaviour had beemreef¢o in an anonymous letter. A said he was
unaware of the rumours and made a flippant remiaokitethe allegations concerning his affairs.

By November 2000 Ms Hill had concluded that she Wweig treated unfairly in respect of her
salary increases, in particular the increase shgegieen following a review in August 2000. Her
lawyer, Ms Fitzgibbon, formally submitted a persogaevance on her behalf in respect of the
matter by latter dated 15 November 2000.

By letter dated 16 November Ms Tomlinson wrote te Mill asking her to attend a meeting as a
follow-up to the meeting of 5 September. Not urestpdly in the light of the silence from the
employer to that point regarding the anonymougietls Hill took the view that Ms Tomlinson’s
letter to her was prompted by the submission of gesonal grievance. Ms Tomlinson denied
being aware when she sought that meeting of th&opal grievance letter dated the previous day,
and | note that the letter was addressed to Mr aemm Wellington. Given the timing of the letters
it is eminently possible that this was the caseurttfer, Ms Tomlinson explained what she was
doing about the anonymous letter between 5 Septearitk16 November, and although the delay
remains unsatisfactory |1 do not believe that thienggsion of the personal grievance caused Ms
Tomlinson to retaliate by reviving the matter of gnonymous letter.

There were extensive delays before the follow-upeting could be arranged, which were
contributed to by Ms Fitzgibbon’s moving office etintervention of the Christmas and New Year
holiday and the unavailability of Housing New Zewls lawyer Mr Quigg. Eventually a meeting

was held on 15 March 2001.

In a letter dated 18 December 2000 Ms Fitzgibbgeatd Ms Hill's denial of knowledge of the
letter, and asked for an agenda for the proposedinge The response to that request took the form
of the following statements contained in a fax friiNQuigg dated 8 March 2001:

“Our client wishes to speak with your client funthebout an anonymous letter sent to the Chief Biexu
Officer. Our client has asked that we be presetitat meeting. At the commencement of the meetiagwill
make a copy of the letter available to you on thsidthat it is treated in the strictest confideand returned to
us that morning without copying. ...

The purpose of the meeting is that our client is gatisfied with the absolute denials made by ydient and
accordingly wishes to explore the matter furthethviier ...”

Ms Hill and Ms Fitzgibbon, Ms Tomlinson and Mr Quigttended the 15 March meeting. The
anonymous letter was handed to Ms Fitzgibbon atstaet of the meeting. However Ms Hill
wished to make a statement before matters proceaagdurther. She did so, summarising the
prelude to and the meeting of 5 September. Shieded confirmation that she had told Ms
Tomlinson she did not write the letter. In thewng discussion about the 5 September meeting it
seems there was significant common ground over \Wwhdt been said there. Ms Hill and Ms
Fitzgibbon then read the letter and sought an adjoant.



After the adjournment Ms Hill again denied writitige letter. Mr Quigg showed Ms Fitzgibbon
the envelope in which the letter had been sent, MadHill denied being the originator of the
handwriting on it. Mr Quigg also advised that Mendlinson had interviewed both A and Z, but
they had both denied the allegations about theimr Quigg then made available copies of the
report of the handwriting expert, and supportingerial. Ms Hill and Ms Fitzgibbon took a further
adjournment.

On their return Ms Fitzgibbon asked if there wag famther evidence indicating Ms Hill wrote the

letter, but again denied that Ms Hill had done 84t Quigg made available a copy of the report
from the network centre and summarised its contemts Hill and Ms Fitzgibbon took another

adjournment.

On the resumption this time Ms Fitzgibbon indicatedt she might need to speak to a computer
specialist about the meaning of the network cemrgpert. She asked what the consequences would
be to Ms Hill if she had written the letter. Mr iQg was not prepared to speculate, but indicated
that if Ms Hill had written the letter then thatght raise issues of trust and confidence (Ms Hill's
recollection) or issues as to the contents of #teerl and as to misleading one’s employer (Mr
Quigg’s version as recorded). Ms Hill again denigding the letter.

There was another adjournment to allow Ms Tomlinsorconsider Ms Hill's responses. Ms
Tomlinson still had doubts about whether Ms Hilldharitten the letter, so at the end of the
adjournment Mr Quigg advised that Ms Hill would baspended on full pay ‘for the shortest
possible period’. This would allow Ms Hill and Nfstzgibbon to consider further the material they
had received and to obtain any expert advice thelged before responding further. Housing New
Zealand could also reflect further. When both iparhad completed this process the suspension
could be reviewed at a further meeting.

Ms Fitzgibbon challenged the lawfulness of the saspn, and later did so more formally by
submitting in writing a personal grievance on b&éb&Ms Hill in respect of it.

After the meeting Ms Hill admitted to Ms Fitzgibbtmat she had written the letter. Ms Fitzgibbon
advised Mr Quigg of the admission by telephone, layd letter of the same date set out Ms Hill's
reasons both for writing the letter and for denyaughorship. These were that Ms Hill wrote the
letter because she was frustrated over the ladkwafstigation into A’'s sexual behaviour. She
wrote to the CEO because the matter had been raefece but nothing had been done. She denied
authorship because she feared losing her job, hadfesared her actions would jeopardise the
position of her partner.

A further meeting was held on 21 March 2001. Theppse of the meeting was set out in a letter
from Mr Quigg dated 16 March 2001. The letter addi that Housing New Zealand wished to
address with Ms Hill the consequences of her regedénials of authorship of the letter, as well as

the contents of the letter. It went on to S&gr the avoidance of doubt, if there could be athys is a
situation where your client’s future employmenaigisk and in that regard, as previously, youerdliis invited to have
your Anna Fitzgibbon or any other representativespnt at this meeting.”

In addition to the four people who had been preaétite 15 March meeting, Ms Pokoati attended
the 21 March meeting because Ms Fitzgibbon hadestged Ms Tomlinson’s impartiality given

that she was one of the managers criticised inldgtier. Ms Pokoati had authority to take an
overriding decision-making role if necessary. Mui@y outlined the purpose of the meeting by
saying that it was to seek explanations of the alerof authorship as well as explanation and
comment regarding the content of the anonymouserlett Housing New Zealand would consider
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any explanations and other material before consigewhat action would be taken about the
matter.

Ms Hill stated that her reasons for denying authiprsvere that she felt unsafe because Ms
Tomlinson, one of the people criticised, was rugrtime relevant meeting. She was also concerned
about the possible adverse effects of her actiomernpartner, and because she had not told her
partner what she had done.

As a result of the parties’ discussions about tlagtens Ms Hill raised in the letter, as well as the
investigations Ms Pokoati and Ms Tomlinson carmed themselves, the material available at the
meeting of 21 March includes the following:

(a) A’s alleged sexual misbehaviour. Ms Hill's infortitan was based very substantially on
rumour and, with the named exception, on inforrmapassed to her by people who were not
themselves involved in any identified incident wi#h Ms Tomlinson believed she had
investigated the exception | have referred to, aswkrtained that no complaint was made. The
lack of a complaint was verified at the investigatmeeting by affidavit filed by the individual
concerned, who also said that she had been askettievishe wished any action to be taken but
she declined becaudéelt that | had dealt with it in my own way, riohg further had happened and so | felt
that that would be the end of it.”In addition | was given details of the behaviguiquestion, and
consider it very unlikely that (even if it occurjatifell within any statutory definition of sexual
harassment.

Ms Hill was not herself the subject of any inappraie approach or other inappropriate
treatment by A. She did not work in his office.owkver she maintained that he was still
involved in an affair with Z, and said the facttbe affair's continuing indicated to her that
nothing had been done about it. She made no nmeatid or Z ever having said anything to
her about a relationship between them, or of olisgmheir conduct herself.

(b) The allegation in the letter that Ms Tomlinson Heen told by a PSA person in or about 1998
of an allegation that a person had walked in omnd Z in a compromising position, but had
taken no action in respect of the alleged incidértiat allegation appears to be connected with
Ms Hill's allegation that she raised concerns abdwtith Ms Tomlinson in 1998. | return to
the latter shortly.

Ms Tomlinson had no recollection of the matter ¢ Behaviour being raised with her in 1998.
There was no other evidence at all concerning llegation about A and Z being caught in ‘a
compromising position’, although Ms Hill expanded the incident on 5 September by saying
Z was seen ‘in a state of disarray’. The persmmcerned had told this to Ms Hill, but Ms Hill
did not know the person’s name. Ms Hill herself wde PSA person’ referred to in the
anonymous letter.

(c) Allegations that A reacted to complaints by withdiog pay rises. Ms Hill’'s information came
from generalised complaints and hearsay informatessed to her, and she did not mention the
names of anyone allegedly disadvantaged in that Waysing New Zealand’s investigation of
salary material had not supported the allegations.

(d) Allegations of favouritism by A and B, and the ghd¢ion that B had ‘no decent managerial
skills’. Ms Hill's information came from generaéid complaints passed to her, and she did not
work in either of the relevant offices herself. aky she provided no further concrete
information.
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(e) Allegations about failure to act on the part of HRff in Wellington. Ms Hill believed that
departing staff wrote to HR in Wellington about dbematters, but as nothing changed she
assumed there was no investigation. She providddrther details.

() General allegations of failure to act on complaoiisMs Tomlinson’s part. Ms Hill said at the
21 March meeting that she was again relying on vghat had been told. = Otherwise these
allegations appear to relate to Ms Tomlinson’sgate failure to act on the concerns raised in
1998, and possibly to her apparent inaction follmvnformation passed to her by Ms Hill’'s
partner.

| now turn to those matters, some of which wersaaiin correspondence between Ms Fitzgibbon
and Mr Quigg, as well as being discussed at theviaich meeting. The first concerns the
complaint which Ms Hill had forwarded to and dissed with Ms Tomlinson in July 1998, and
arising from her receipt of an email she found éfee. Ms Hill believed the sender of the emails
should not have remained in the office, and | itifiext her observation that he remained there t or a
least that no action appeared to have been tak@nsadnim - was one of the matters to which she
was referring when complaining about Ms Tomlinsdaiture to act.

There was a meeting between Ms Tomlinson and MsaHdut the complaint on 8 July 1998. Ms
Tomlinson confirmed in writing her view of the oatne of the meeting, and | quote some extracts
from her letter because of their bearing on Ms’slikiter allegation that she felt unsafe with Ms
Tomlinson when discussing the anonymous lettewyelsas the allegation about Ms Tomlinson’s
failure to act. The letter sait:would like you to know that | take this situaticseriously and | encourage and
appreciate the way in which you so openly and mally discussed these matters at our meetirg.wwvent on to set

out some of the agreed action points, before enditty “Finally you indicated at this stage you did not
require any other assistance from me. In closinguld like to say that | appreciate the open aadi discussion we

had and believed that the outcomes agreed uponrge way towards improving the working environmehtrecord
that action was taken in respect of the sendingetmail, and an email policy was developed.

The meeting of 8 July 1998 was also the one athwMs Hill, in the affidavit she prepared for
these proceedings, said she informed Ms Tomlin$dheoallegations about A and his affairs. She
said she expressed her concern to Ms Tomlinsontdbose matters. If that was the case then |
would expect mention of them to have been madeheé dorrespondence and documentation
associated with that meeting and the circumstaleaebng up to it. There was no such mention at
all. Even the record of the 15 March meeting shdigsHill saying she believed her partner was
the one who raised the concerns with Ms Tomlinsdttough a record of the 21 March meeting
shows Ms Hill stating she raised them in 1998. @Wethat information, together with Ms
Tomlinson’s lack of recollection of any such dissios with Ms Hill, leads me to conclude it is
more likely than not that Ms Hill did not raise thmatters in 1998.

Nevertheless there was discussion at the investigateeting about the degree to which Ms Hill's
partner had raised with Ms Tomlinson concerns alfgatbehaviour. Ms Tomlinson recalled
having a conversation to that effect about a mbefore she received the anonymous letter, but did
not recall having such conversations before that.the investigation Ms Hill's partner recalled
mentioning the matter to Ms Tomlinson on at lea&t bccasions in 1998 — 1999. | have no reason
to disbelieve this evidence, and | accept it. oten however, that there was no formal complaint
made about A, rather Ms Hill's partner brought #tlegations about A’s affairs to Ms Tomlinson’s
attention during the course of what appeared timfoemal discussions with Ms Tomlinson.

Returning to the meeting of 21 March 2001, afterdiscussion about the denial and the contents of
the letter, Ms Fitzgibbon and Ms Hill were given apportunity to make submissions about an
appropriate outcome or penalty. Mr Quigg stateat Ms Pokoati would be making the final
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decision herself. In response, Ms Fitzgibbon dd&l Hill would undertake to write no more
anonymous letters and Ms Hill noted there woulshbdurther need to do so because Housing New
Zealand had implemented whistleblowing procedur&ss Fitzgibbon also pointed to Ms Hill's
length of employment and high standard of perforreamnd submitted there was no need for any
continued suspension, warning or dismissal.

Ms Pokoati then went into a separate room, wheeessih alone to consider what should be done.
She had taken notes of the questions and respensbanged during the meeting, and perused
those as well as the notes of previous meeting® a&o had available to her a copy of Ms Hill's
contract of employment and had seen the relevdatnal surveys, as well as the reports of the
handwriting and computer specialists. The anonyrietier was also in front of her, and she was
aware that neither she nor her own staff memberheadd information of the type Ms Hill was
putting forward. In addition Ms Tomlinson had rejgd the outcome of the interviews with A and
Z to her. Ms Pokoati weighed Ms Hill's actions axplanations before coming to a conclusion as
to what would be reasonable.

After she had reached her conclusion, Ms Pokoatrmed to the meeting room and announced it.

Ms Pokoati concluded that summary dismissal wasagpjate, and gave the reasons for her
decision in the following terms:

“the content of the letter written by Stephaniel ld&ted 20 July 2000, especially the wide-rangeriicisms
and the explanations given about them, and inqudati the denials as to the authorship over theo6timperiod
are such that Housing New Zealand considers it$ #nud confidence in Stephanie Hill has been dgstid

Deter mination regarding suspension

The principal challenge to the justification foetsuspension was that Housing New Zealand did
not follow its own disciplinary and dismissal prdoee in imposing the suspension. In particular
clause 6.1 requires that, when incidents of unaabég behaviour are identified, a meeting may be
arranged. The purpose of the meeting is to seekplanation of the behaviour, and the employee
must be advised of the possible consequences ofi¢eéing — be it dismissal or a formal warning —
prior to the meeting occurring. There was no wagrof the possibility of suspension prior to the
meeting of 15 March 2001. Depending on the pddicaircumstances, the authorities on the
justification for a suspension also indicate in mah that, as a matter of fairness, an employee
should be warned of the possibility of suspensiefol® a suspension is imposed (for example:
ASTE v Northland Polytechnic Council [1992] 2 ERNZ 943;Tawhiwhirangi v Attorney
General in respect of Chief Executive, Department of Justice [1993] 2 ERNZ 546).

Even if | accept that, before the meeting starkémljsing New Zealand was still investigating the
background to the letter and did not necessarilysage disciplinary action as a possible outcome,
the fact remains that, during the course of thetimgeit made a decision to suspend Ms Hill. The
suspension was imposed out of the blue from Ms'sHpbint of view. She received no prior
warning - either before or during the meeting tleé# possibility of suspension. Again, even if |
accept that the suspension was intended to prdwgdelill with an opportunity to consider fully her
position on the authorship of the letter rathemtbaing intended to be disciplinary in nature, its
effect was that the employer unilaterally withdrgls Hill’s usual duties from her.

If the need for time for consideration or to seekler assistance was the issue, it could have been
discussed and suitable arrangements made by agreemather than by the imposition of a
suspension. If it proved not to be possible tehean agreement, then the available options could
have been put to Ms Hill at that time. Further,tie light of the delay in dealing with the
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anonymous letter, Housing New Zealand could nodl @d not) rely in support of the suspension
on any argument based on urgency.

Accordingly | conclude that the suspension was gnatifiable action on the part of Housing New
Zealand. Ms Hill has a personal grievance in thgpect.

The application for reinstatement which was assediavith this grievance has been superseded by
a similar application associated with Ms Hill's whissal, and will be dealt with in that section of
this determination. | note that Ms Hill remained may, so that there was no loss of remuneration,
and the remaining remedy sought was compensatiokigoHill’'s humiliation, loss of dignity and
injury to feelings.

It is plain that being seen to report for workvesl as the job itself, was important to Ms Hill.
accept that there was injury to her feelings whie@ was, in effect, told not to report to work.
However as her dismissal followed relatively shosfterwards the effect of any injury caused by
the suspension was short-lived, and | make a maaesstd in respect of it. | also take into account
that Ms Hill was still denying her authorship oktletter, and thereby contributed significantly to
the circumstances that led to the decision to supel therefore order Housing New Zealand to
pay to Ms Hill the sum of $1,000 as compensatiarhfer unjustified suspension, under s 123(c)(i)
of the Employment Relations Act 2000.

Deter mination regarding dismissal

This is not a case in which an employee was digdisolely on the ground that she wrote an
anonymous letter. Ms Hill was dismissed becabigecontent of the letter and her denials of
authorship meant that Housing New Zealand conclutdtwhd lost the faith and trust in her it

needed in order to maintain the employment relahgm Moreover, it concluded the loss was
serious enough to justify summary dismissal.

There was some discussion at the investigationingeabout the fact that Housing New Zealand
now has a procedure for making protected disclesofeinformation about serious wrongdoing,
following the coming into force of the WhistlebloweAct 2000. In addition the coming into
existence at a similar time of a procedure forahenymous provision by email of ‘free and frank
views and opinions’ during a restructuring of HogsNew Zealand was pointed to. These facts are
of limited assistance, however, because Ms Hill watsdismissed on the ground of the mere fact
that she wrote a letter of complaint anonymoussher | repeat that it was the content of herdette
and the denial of authorship which led to the dssai.

To the extent that Ms Hill says that, had such pdoces been available at the time when she wrote
her letter she might have felt ‘safer’, then | dot monsider that assertion to be reliable. For
example the procedure for making protected discésshas a clearly underlying assumption that
the employee making the disclosure will identifynhor herself. The procedure does not address
anonymous disclosures, and although it allows #regn to whom a disclosure is made to prevent
the release of information identifying the infornhahis can in turn be overridden in the interests
ensuring the effective investigation of allegatiango comply with the principles of natural jugtic

Ms Hill was so overwhelmingly reluctant to identifigrself as a complainant that | find it difficult
to see how such a procedure would make her feel saf

There are three Court of Appeal judgments whicloséthe principles to be followed in respect of
this grievance, and | have borne all of them indnin
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(a) BP Qil Limited v Northern Distribution Union [1989] 3 NZILR 276 - the test of justification
for dismissal for misconduct is one of what wasrope a reasonable and fair employer. The
matter is one of fact and degree;

(b) BP Oil Limited v Northern Distribution Union [1992] 3 ERNZ 483 - where an employer’s
action is within the range of actions reasonablgilable to it, it is not for the Authority to
substitute its opinion for that of the employer;

(c) Airline Stewards and Hostesses of New Zealand [UOW v Air New Zealand Limited [1990]

3 NZILR 584 - an employer must prove that, as altesf a complete and fairly conducted
enquiry, it was justified in believing and did lele that serious misconduct had occurred; at the
time of dismissal an employer must have eitherrciadence upon which any reasonable
employer could safely rely or have carried out o@able enquiries which left it, on the balance
of probabilities with grounds for believing, andlitl believe, the employee was at fault.

It was self-evident that Ms Hill lied to her empéoyseveral times, either directly or through the
instructions she gave Ms Fitzgibbon, about her@sthip of the letter. It was equally evident that
Housing New Zealand found her reasons for doingrexceptable.

In general the reasons Ms Hill gave for lying abiwat letter amounted to reasons why anyone who
had written anonymously might feel reluctant tocltise his or her identity at the time of writing.
They simply amounted to inchoate fears of what intgdppen to the author if the author were
identified. | regard Ms Hill's fears about the exft on her partner as falling within this category
also. While such fears - even if without real fdation - might be acceptable as reasons for the
decision to write anonymously, they are not neadgsacceptable as reasons for later lying about
the fact of authorship.

In developing her explanation to Housing New Zedllts Hill came to place particular reliance on
the fact that Ms Tomlinson — a person she hadcig@d in the letter — was also the person asking
her if she knew anything about the letter. HoudWey Zealand did not accept this stance, and |
am highly sceptical about whether it was the opsratason for Ms Hill's denial of knowledge of
the letter at the meeting of 5 September 2000. Hwlks evidence overall was redolent of
statements to the effect that people who were pgssformation to her did not want their names
used, her concern about the effect on her parthénding out about her authorship at all, and
generalised fears about the outcome if an inforrmardme was used. | believe those fears were
motivating factors in the denials. | was not corwed by her statements that she did not ‘feel safe’
about disclosing her authorship to Ms Tomlinson akd not believe she would have felt ‘safe’
enough to admit her authorship to anyone.

In any event Ms Tomlinson did not strike me as ggressive, unapproachable or threatening
person, and the letter she wrote in 1998 as quedddr in this determination appeared to me to be
illustrative of the way in which she conducted dssions with Ms Hill. Even the minutes of the
5 September meeting indicate that she thanked Msfdtlibeing open, and that Ms Tomlinson
neither made threats nor accused Ms Hill of anghinn addition Ms Hill's partner and Ms
Tomlinson agreed they had a cordial working refegiop, which again tended to suggest Ms Hill
had no reason to fear acknowledging her authotshiyps Tomlinson. If Ms Hill had such a fear, it
was not sufficiently well-founded to amount to ada@nough reason for lying.

| also take into account - as did Housing New Zedlathat it was made clear to Ms Hill that she
was not being asked about the letter merely so iHgudew Zealand could find out who wrote it.
She was told that there was a limit on how far Hop®New Zealand could investigate the matters
raised in the letter, if it was unable to identifyo wrote it and gain more substantial information
with which to proceed. It was unrealistic for Mgl itb ignore this information and expect Housing
New Zealand to conduct the necessary investigatitmout further details from her. | have noted
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that, on 5 September, Ms Hill proceeded to give Msnlinson a limited amount of further
information, but without knowing Ms Hill was the thor of the letter Ms Tomlinson was in no
position to treat that information as any more tlgossip. She could not know that such
information was the kind of information that infeed the author of the letter and that the author
wanted her to follow it up.

| therefore conclude that Housing New Zealand wasled to take the dim view it did of Ms Hill's
denials of authorship of the letter.

As for the content of the letter, as Housing Newalded correctly pointed out both at the
investigation meeting and to Ms Hill, a number @ry serious allegations were made. The
allegations called for further investigation, and Mnnon and Ms Pokoati in particular recognised
that. After initial attempts were made to condaath an investigation, no firm information
emerged in support of the allegations. Nevertlseli® allegations were serious enough to warrant
further pursuit.

Ms Fitzgibbon challenged Ms Tomlinson's involvemieninvestigating matters associated with the
letter on the ground that such involvement gaveafifearance of bias on Ms Tomlinson’s part.

| have taken into account the following statemdrihe applicable law:

“Bias in this context includes situations wheregjipears persons charged with the responsibilitynaking
decisions have so conducted themselves to leadjactive observer to conclude that they have cldaked
minds and were no longer giving genuine considenattb the issues before them. It relates not mewethe
existence of some pecuniary or other interest iea #ubject-matter of the litigation but also to any
predetermination of the issue sufficient to showeal probability that the issue will not be detared in an
unbiased or impartial manner. The existence of bigoredetermination may cause a dismissal tojusstified.

... The classic statement of bias ... also points bat tt is not necessary to show that there is atyah
conscious bias and that the decision, althougheptiyf honest, may yet be ‘invalidated by circumstn
sufficient to show an antecedent probability oftjadity’”. ( Richardson v Board of Governors of Wedey

College[1999] 2 ERNZ 199, 220 Il 34 et seq).

A difficulty with the argument as to bias in thentext of the above is that Ms Tomlinson did not

make the decision to dismiss. Ms Pokoati madel#utsion, and in addition she was authorised to
do so. She had received information from Ms Tonadmsbut was also present when this

information was discussed and when Ms Hill gavedmenments and explanations in respect of it.
When Ms Pokoati retired to consider her decisios, Mmlinson was not present and | am satisfied
that Ms Pokoati’s decision was independently redche

At the same time Ms Tomlinson’s involvement up tal ancluding the meeting of 15 March 2001
raises the broader question of whether the invastig was unfair to Ms Hill. If Ms Hill had
admitted her authorship at the outset it may haenkappropriate for a suitable person other than
Ms Tomlinson to investigate the allegations coredimn it. That did not happen, and Ms Hill's
continued denials of any knowledge of the lettetosisly weaken any associated suggestion that
Ms Tomlinson should not have conducted the invatibg into who wrote it.

Regarding Ms Tomlinson’s role in the investigatimto the contents of the letter, there were
sweeping allegations potentially including all dfet Area Managers as well as the Regional
Manager. Ms Pokoati’s preliminary investigatiord diot indicate anything of substance in the
allegations, and she passed the matter to Ms Tearlin While it is true that Ms Tomlinson was
mentioned in the letter, the allegation associatéth her name was that ‘someone here’ had
complained to a ‘PSA person’ who in turn said tkat Tomlinson had been told about the relevant
incident but nothing had been done. The otherreaf®e to Ms Tomlinson queried whom staff
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could trust if the Regional Manager would not ‘do/éhing’. These allegations were too vague to
expect Ms Tomlinson to disqualify herself immediate

With hindsight it might have been preferable fomsone outside the immediate management
structure for the region to conduct an investigatito the allegations. However at the time, given
the anonymous nature of the letter as well asatgents, Housing New Zealand did not know
enough about what it was dealing with to make tleeigion to commit its resources to an
investigation of the potential magnitude suggesigthe letter. Ms Tomlinson made an attempt to
find out exactly what the letter was referring byt did not get very far in the face of Ms Hill’s
denials. In addition Ms Pokoati had made her owgliminary investigation and Ms Tomlinson
briefed Ms Pokoati on the investigation, so that Menlinson had a degree of accountability in
respect of the way she proceeded.

There is, however, one aspect of the investigatitm the anonymous letter and its contents with
which | remain concerned. Even bearing in mindakmeost complete absence of detail in support
of Ms Hill's allegations about A’s behaviour, thatare of the allegations was such that they called
for a more careful investigation than they received addition Ms Hill's partner, who held a
relatively senior position, had drawn Ms Tomlinsomittention to allegations of a similar nature.
Ms Tomlinson could at least have questioned, orm@sioned someone to question, the staff at
A’s office about A’s behaviour and about what, iything, they had observed about his
relationship with Z. That, in turn, might haveiatsd more careful questioning of A and Z.

The exercise could have yielded no more than thergeor third hand information Ms Hill was
able to provide, or it could have indicated a nEedurther action in respect of A in particulalf.
the latter were the case, then Ms Hill's actionglddave been viewed in a different light.

Alternatively a more careful investigation, incladifurther discussions with Ms Hill's partner on
the basis that she had indicated some knowledgieofmatter, might have indicated that the
complaints against A had no substance while atddme time identifying the existence of
widespread and pernicious gossip of the type ptedeat the investigation meeting. Ms Hill's
partner, for example, produced a printout of a meaxchange of email messages, with the
participants’ names deleted, which proved nothibgua A but indicated something about the
nature of the conversations that might have ledHilldo make the allegations she did.

| conclude that, despite Ms Hill's inability to pide details of her allegations and her failure to
admit to authorship of the anonymous letter, Hogidilew Zealand did not conduct as thorough an
investigation as it could have into the contertsterms of the tests set out in tA&line Stewards

and Hostesses (supra) case, | do not believe that Housing Nevalatel had conducted a
sufficiently complete investigation into A’s behaur before reaching the conclusion that summary
dismissal was appropriate.

On that limited ground I find Ms Hill's dismissalas unjustified. She has a personal grievance.
Remedies

Ms Hill has sought reinstatement. In such circamsges section 125 of the Employment Relations
Act obliges the Authority to provide for reinstatem wherever practicable.

The wording of s 125 is substantially similar t@ thording of s 228 of the Labour Relations Act
1987, which also provided for reinstatement. sitherefore appropriate to apply the law on the
point as it developed under the Labour Relations A& useful starting point can be found in the
following extract fromL abour Law in New Zealand, John Hughes, 1990:
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“...In the Court’s view, “practicable” means simplgdpable of being put into effect”, or “able to work

It is clear that the simple opposition of the enyploto reinstatement cannot, in itself, bear mueligit on the
guestion of practicability. It is to be expectda@tt having dismissed the worker, and declined taement of
grievance, the employer will not wish to have thepkoyee back. To allow this view to prevail, witlianore,
would negate the role of reinstatement as the pyimemedy. Thus an employer’s opposition, whilstrging
some weight, is no reason for denying reinstateneyen where the worker’'s behaviour may have been
unacceptable in some respects. ...” (p 2452)

“Where there has been misconduct, and particulartlie context of a final warning, the Court hasdmé clear
that the misconduct remains relevant when ordeeimgstatement. The nature of the misconduct walhdy be
relevant.” (p 2453)

Here, Housing New Zealand was strongly opposeditstatement.

With reference to the reasons why it says it hastloist and confidence in Ms Hill as an employee,
Ms Hill's misconduct took the form of expressingtrexnely disparaging views about a group of
managers at Housing New Zealand. While a restrcfthas meant that Ms Tomlinson is no
longer employed there, the other managers stilaremOf those, one is Ms Hill's partner and in
the light of Housing New Zealand policy it is ngppaopriate to reinstate Ms Hill into that
manager’s office. Of the remainder, one is D, witiom Ms Hill was dissatisfied, and two others
are A and B of whom Ms Hill saidvé don’t need people like [them] ..in addition to the more serious
allegations she made against A. Of the area masiaggeneral Ms Hill saitMost of them are second
rate and make no attempt to encourage anyone relsase there is competition for their job&he finished the
letter by threatening to go ‘to the papers’ if nothwas done about the managers. Attitudes such as
these are not consistent with the employee’s dilkyyalty to the employer.

Not only that, although I have found Ms Hill's dimsal to be unjustified | consider that she was
guilty of a substantial degree of contributory faulln addition, while | have found that the
investigation into the contents of her letter wad sufficient at the time, her allegations were
serious and based on the flimsiest of informatidrat matter has sounded in my assessment of
remedies.

For those reasons, reinstatement is declined.

Ms Hill also seeks compensation for the injury &v feelings occasioned by the dismissal. | accept
that her job means a great deal to her, and isi@s®of pride for her. However while she may have
applied herself diligently and successfully to therformance of her duties, unfortunately she
appears to have been similarly diligent in collegtdestructive gossip about area managers and in
leaping to unwarranted conclusions. She was rejgred to pass on information she received in a
way that would enable it to be dealt with and iriigeded properly, and reached adverse
conclusions about the managers based on littlenrdbon of substance. Then when she passed her
allegations on to Mr Lennon, she was not prepaveatitnit to having done so.

As | have mentioned, | therefore conclude thatcributed to the circumstances of her dismissal
so that a reduction in the amount she would otrs\lwave been awarded is appropriate.

Having said that, | bear in mind also that the iparhave had an interim arrangement in place
pending the Authority’s determination of this mattén the light of the detail of that arrangement,

as well as the findings in this determination, fther reserve my determination of any monetary
orders in respect of the unjustified dismissal.
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The parties may reach agreement in settlementeofniditter, or they may make further submissions
on it. In either case the Authority is to be addiof the outcome. If the parties wish to make
further submissions on remedies then they showsld afjree on a timetable for filing and serving
such submissions and advise the Authority promptBhould any further directions be needed,
either party may approach the Authority regardimese.

Costs

Costs are also reserved. If the parties wish, thay address me on costs in association with any
submissions they wish to make regarding remedi&amilarly if they are able to settle the matter
themselves they are invited to do so, but the Aitthshould be advised of the existence of any
settlement.

R A Monaghan
Member, Employment Relations Authority



