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COSTS DETERMINATION OF THE AUTHORITY

[1] In a determination dated 3 May 2006 | rejectednataby Mr Heffernan for arrears of
wages in respect of work said to have been perfdrbetween late November 1999 and
January 2003 pursuant to an employment agreemiegedly entered into in 1999. This
determination resolves costs following the recé&ipin counsel of memoranda.

[2] | should note at the outset that the claims aroskeuuboth the Employment Contracts
Act 1991 and the Employment Relations Act 2000 #rad one consolidated hearing in the
form of an adjudication hearing before the Emplogtm&ibunal was held.

[3] The respondent’s costs total $57,916.88 includir®r G The respondent seeks party
and party costs or at least an award of a verytaotial proportion of the actual costs. The
applicant says that if a costs award is to be maddould follow the tariff approach used
with consistency in the Authority...

Should there be a costs award?

[4] The parties here are a son and his father’'s estptesented by the estate trustees who
include the applicant’s sister. Sometimes one triighl it just and equitable not to make an
award of costs between close relatives but disantklitigation are part of the fabric of this
family relationship so the relationship is no reasmavoid the usual consequences of losing.

[5] | see no other reason to depart from the usuakipten that the unsuccessful party
should have to pay some or all the costs reasomatilyred by the successful party.



The proper approach in this case

[6] A full bench of the Employment Court referred te tAuthority’s approach to costs in
PBO Limited v Da Cruainreported, Colgan CJ, Travis, Shaw JJ, 9 Decerab@s, AC
2A/05. There the Court commented that cost awardbe Authority will be modest and
frequently judged against a notional daily ratehe TCourt considered that there is nothing
wrong in principle with a tariff based approachlesog as it is not applied in a rigid manner
without regard to the particular characteristicshef case.

[7] In the present case, setting costs by refereneentmtional daily rate at a modest level
would visit a considerable injustice on the resporid | accept the points made by the
respondent that the vague and open ended mannehioh the claim was framed then

supported by statements of evidence meant it haacto significant preparation costs. The
claims were first made after Mr Heffernan’s deatidl aeferred to events of which only the
applicant and Mr Heffernan could have first handwledge. There was a lack of specificity.
Many irrelevant matters were disputed given thekgemund of family disharmony.

[8] The second point is that the whole matter (by ages#) was conducted as if it was an
adjudication hearing before the Employment Tribunia part it had to be because much of
the cause of action arose under the Employmentr@dstAct 1991. It follows that costs are
properly assessed by reference to the principlgdieab by the Tribunal following the
jurisprudence of the Employment Court. | accept ttases such &®id v New Zealand Fire
Service Commissiojl995] 2 ERNZ 38 an®keby v Computer Assoc (NZ Limit¢d994] 1
ERNZ 613 are relevant.

Assessing costs — material factors

[9] | agree with counsel that greater than usual cests caused by the vague pleadings in
respect of a matter not pursued during the lifetiohieone party. It is correct that the
proceedings were lodged just in time to meet a ldeadgreed in the settlement of High
Court proceedings that included the same parti¢d bannot see that lodging just in time
caused additional costs. | agree that some exti had to be spent at the hearing dealing
with the applicant's extravagant and insulting isi That required extra time in cross
examination and extra time in evidence in chiedtswer points that were largely irrelevant
to the arrears claim but which in fairness couldjast be left unanswered. The time spent on
a number of those matters helped the Authorityotonfcredibility views so the respondent
cannot be criticised for reacting unnecessarily.

[10] Referring to unfounded allegations by the applicmut one of the trustees, counsel
refers to the applicant iBinnie v Pacific Health Limited2002] 1 ERNZ 438 who was
obliged to pursue proceedings to clear his namendradwas eventually awarded 80% of his
costs. The present case is different as the &whtenot initiate proceedings and dealing with
the unfounded allegations simply caused the expamedof additional time. It is a factor
properly included in the preceding point.

[11] | accept that this is not a typical case and time tiequired for effective preparation was
significantly greater than usual. For exampleyas necessary to analyse the applicant’s bank
and visa statements to the extent they showedbaibn on particular days over the period
of the claim and compare that with other evidemcerder to throw doubt on the probability
of the applicant’'s assertions about his activiti€Since the applicant said that he worked
continuously during the period of the claim, thependent needed to prepare evidence
tending to show the contrary - no simple task yéstes and following the death of the person
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best placed to comment. In particular the respond@d to contend with two written
documents said to have been signed by Mr Heffebwhn of which (if so signed) tended to
support the applicant’'s claims. Significant timeul have been required to effectively
present a defence in the face of those document$ich only copies were ever provided. In
the end | was not satisfied with thena fidesof the documents so the applicant must bear
responsibility for the costs caused by their prdiducin evidence. The applicant makes the
point that an affidavit sworn by his father suppdrthe view of permanent employment for
the duration of the claim. However, the applicenthe only person alive with first hand
knowledge of his arrangements with his father apden the substantive findings, | must
assess costs on the basis that he has made claiofstve must have known are untrue.

[12] | also accept that the case was very importanth& respondent. The claim was
$120,000.00 (net). Success would have diluted vthleie of the estate available for
distribution to the beneficiaries. The applicardaswnot one of the beneficiaries because of
earlier family arrangements but he (and others)aramily Protection Act claims for a share
being the High Court proceedings mentioned abdweeffect the present claim was another
way of advancing the applicant’'s claim for a shafdéhe estate against the interests of the
beneficiaries given the history of family disharngonThe respondent cannot be criticised for
deploying significant legal resources to resistdlagms.

[13] No issue is made about ability to pay. The appticlbes make a general point about
cost containment, the entry-level nature of the hadty forum and not discouraging
claimants by making large costs awards. Thosetpaire usefully made in the ordinary case
and no doubt encouraged the view expressed by thpldgment Court inDa Cruz
However, for the reasons expressed above, thistia mase for a modest award on a tariff
basis.

[14] Three further points should be mentioned. Theiegpl's costs are $8,000. That
reflects the fact that this was a claim easier ttkenthat defend. It is also said that the
respondent did not need to engage experienced eoahsp350.00 per hour (plus GST).
However, the same counsel was involved in the Highrt proceedings so the background
knowledge of family circumstances represents angavilt was also a matter meriting the
appointment of senior counsel. In any event, hdbintend to take the respondent’s actual
costs as a starting point. The respondent madal@gerbankoffer on 24 June 2005 open for
acceptance until 7 July 2005, before preparationhfaring. Most of the litigation costs
could have been avoided. It is a factor that suppe substantial award of costs against the
applicant.

Assessing reasonable costs

[15] The case took about four hearing days. The contplet the case calls for the
application of a multiple of at least three so tfatmula gives about 96 hours professional
time against the 132.5 hours spent by counsel arfib@rs spent by the solicitor. Inevitably,
in litigation of this nature, representatives aadlexl on by clients to attend to instructions
which are not strictly necessary for the purpodeth® litigation and | mean no criticism of
counsel by reference to the above formula.

[16] The factors referred to above lead me to conclbdethe applicant should meet 90% or
nearly all the assessed reasonable costs incuyréldebapplicant, a figure of approximately
$34,000.00. There are disbursements of $1,020.6bhgb counsel's airfares and

accommodation. That cost too should be met bypipdicant.



Summary

[17] The applicant is to pay the respondent $34,000/00casts and $1,020.00 in
disbursements.

Philip Cheyne
Member of Employment Relations Authority



