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DETERMINATION OF THE AUTHORITY

Preliminary matter

[1] The respondents in this matter, Seamart (Wholetai@)ed (“Seamart”) and Mr Glenn
Lange, did not attend and were not representdteanvestigation meeting. | accept both
respondents have been served with the statem@nblolern. The Authority’s records indicate that
was so and Mr Lange contacted the Authority ond&tudry 2005 and advised that he had posted
the statement in reply the previous week, althabhghhas never been received by the Authority.

[2] A notice of investigation meeting was sent to thgistered address of the company, and
again the Authority’s records indicate that it waseived. Service at a company’s registered
address is sufficient to effect service under tBgyand 17 of the Employment Relations Authority
Regulations 2000. | am satisfied that Mr Langelbeen served with notice of the investigation
meeting because the Authority’s records indicas ithwas served and Mr Lange contacted the
Authority prior to the investigation meeting andvesed he would be in attendance.

[3] The meeting was delayed to allow for the situatiat the respondents had been
unavoidably detained. However, as there was negth@ppearance for, nor contact from, the
respondents to explain the absence, | have proddedietermine the matter in accordance with the
Second Schedule to the Employment Relations Acd200

Employment relationship problem

[4] Ms Havili was employed by Seamart as a boner routithout her employment she
carried out the work of both boner and cutter. Hdwili explained that the difference between the
two jobs is that a boner takes the bone out ofiiefrom the side, while a cutter fillets the fish
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Ms Havili was one of two union delegates workinggaamart’s Penrose premises. The other union
delegate was her sister, Ms Patea Faleafa. Mdildad Ms Faleafa worked on the night shift.

[5] Ms Hauvili claims she was unjustifiably disadvantage her employment when Seamart
did not adequately investigate a complaint of d¢sdwe had made against her supervisor. Ms
Havili says she was pushed by the leading hand>&brge Puloka, after she had attempted to
obtain copies of her pay slips. Ms Hauvili claiBsamart failed to take adequate measures to
ensure her safety in the workplace. Ms Haviliedia personal grievance with Seamart in relation
to the assault.

[6] In August 2004 and after Ms Havili had raised herspnal grievance for disadvantage,

she was made redundant. Ms Havili was advisedhleatedundancy was a result of Seamart’s
intention to casualise the workforce. Ms Havilys#he reasons for dismissal were not genuine and
the process used by Seamart was unfair and unalecemnd claims the dismissal is unjustifiable.

[7] In addition, Ms Havili says that the casualisatidmer position was a breach of the
collective employment agreement and claims a pgaglainst both Seamart, and Mr Lange
personally, for the breach.

[8] The issues for determination are:

* Was Ms Havili disadvantaged in her employment?

* Was the redundancy genuine?

» Was the redundancy carried out in a fair and ressermanner?
* Was there a breach of the collective employmergeagent?

Was there an unjustified disadvantage?

[9] The provision of a safe working environment is rieegh by law and failure to do so may
give rise to an unjustifiable disadvantajd@ Northern Vocational Services v Jordamreported,
Shaw J, 7 May 2004 AC25/04). The onus is initiallyMs Havili to demonstrate to my
satisfaction that there was an action affectingdmeployment to her disadvantader(ine Stewards
and Hostesses IUOW v Air New Zealand [1@B9] 2 NZILR 883). The onus then shifts to the
employer to demonstrate that what it did was realslenand thereby justifie€Canterbury Hotel etc
IUOW v Menage Entertainments JiP87] NZILR 336).

[10] On 10 June 2004, Ms Havili’'s pay was late beingl fgi two days. She went to the office
and asked Mr George Puloka, the supervisor, to dtewher payslip so that she could check it.
Mr Puloka had a number of pay slips but refusee gt the payslips into a drawer and turned off
the light in the office. He then pushed Ms Havilihis altercation was witnessed by Ms Havili's
sister, Ms Faleafa. Ms Havili says she becameedoair Mr Puloka and was shaking after the
event.

[11] Ms Havili waited for two days for Mr Puloka to apgise for the incident. When the
apology was not forthcoming Ms Havili made a formainplaint to the company.

[12] Independently of each other, both Ms Faleafa an&r Keepa, the union organiser,
raised the 10 June 2004 incident with Mr Glen Largmanager for Seamart. Mr Lange told Mr
Keepa that he would investigate the incident.
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[13] Mr Keepa told me that on 15 June 2004 Mr Langeptedaed him and advised him that he
[Mr Lange] had spoken to Mr Puloka who said he baghed past Ms Havili but that he did not
intentionally push her. In a statement dated 3te 2004, Mr Puloka is silent about whether he
brushed past Ms Havili or touched her in any wasfter receiving Mr Puloka’s statement Seamart
advised Ms Havili that Mr Puloka had denied assagither and there was nothing more they could
do.

[14] Ms Hauvili told the Authority that following the imgdent on 10 June 2004, she felt Mr

Puloka was urging her to make mistakes which ctadd to her dismissal. As an example she says
that on one shift Mr Puloka was working behind higls Havili was boning Terrikihi which weighs
about 600 kilos. Mr Puloka told her to bone ther@awod which weighs about 200 kilos. Ms Hauvili
knows that Seamart policy is to bone the heavylisfore the lighter fish. She felt his instructon

if she followed them, would get her into trouble.

[15] Mr Puloka was Ms Havili’'s supervisor. Ms Havilitfgery strongly about the incident on
10 June 2004. She has never before been pusitcbgra male. She complained to management
who appear to have simply accepted the word of Mol without giving any consideration to

how Ms Havili was feeling in the workplace. Whemppeared management had failed to take any
action against Mr Puloka, Mr Keepa on Ms Haviliehlalf raised a personal grievance for assault.
In the letter raising the personal grievance Mraeadvised Seamart that Ms Havili and other
members *..feel threatened by your staff member being irpdsgtion he is in.

[16] | am satisfied that Ms Havili suffered a disadvaeta the workplace as a result of the
actions of her supervisor. There is no evidehaé $eamart’s apparent lack of action in addressing
Ms Havili's complaint about the alleged assault wessonable and therefore justifiable.

| find Ms Havili has a personal grievance for unjusified disadvantage.

Was the redundancy genuine?

[17] It is an employer’s prerogative to organise itsibess as it sees fifpraki Corporation
Ltd v McGavin[1998] ERNZ 601), however any redundancy shouldllgged to some genuine
commercial need\NZ Nurses Union v Air NZ L§d992] 3 ERNZ 548).

[18] In June 2004, just after Ms Havili made her commglabout Mr Puloka, and during a
meeting about the incident, Mr Lange told Ms Hathkt he was going to make some redundancies.
He told her he needed to restructure as the compraxfiiys were down and that unfortunately it
would be the two union members (Ms Havili and M&&&) who would go.

[19] On Monday, 2 August 2004 Mr Lange called Ms Faleafd Ms Havili into his office. On
this day he advised Ms Havili she may be made rdalinas a result of automation and that the
boning crew was to be made casual. In answerdstouns, the Authority was told that the plant at
Penrose has not been automated, but casual emgplogee been engaged to work the same hours
as Ms Havili had been working.

[20] On Tuesday 3 August 2004 Mr Lange telephoned Mipldeand requested a meeting to
discuss possible redundancies. Mr Lange confirroddr Keepa that the employees affected were
Ms Faleafa and Ms Havili. Mr Lange and Mr Keepd the following day. Mr Keepa told the
Authority that Mr Lange said he was going to do gwth the boning crew and would casualise
the staff.
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[21] | am satisfied that the reason for the redundangssto allow the company to casualise
the staff at Penrose. There was no evidence fream&rt as to the commercial necessity for this
strategy.

| find that in all the circumstances Ms Havili’'s redundancy was not genuine.

Was the redundancy implemented in a fair and reasaable way?

[22] In Aorakithe Court of Appeal held that it is for the emm@oyo decide on which positions
should be dispensed. However, the employer igatdd to implement such strategies by dealing
with employees in good faith. The actions of arplayer must meet the standard required of a
reasonable employer acting fairly and consultaisashesirable, if not essential, in most cases
(Coutts Cars Ltd v Baguld2001] ERNZ 660).

[23] Mr Lange advised Ms Havili as early as June 20@4 itwould be the two union delegates
who would be made redundant at the Penrose shies decision preceded any consultation with the
two affected employees or the union organiser.

[24] The transcript of the meeting held on 2 August 26l0dws that Mr Lange advised Ms
Havili and her sister that they would be the twogle made redundant as they were the only two
permanent staff doing boning. He told Ms Havildavis Faleafa that options available to them
were to be made cutters or come back as casuaddavili reminded Mr Lange that she was a
cutter as well as a boner. Mr Lange told both leyges to come back Monday and in the
meantime he would contact Mr Keepa at the uniom.Ldhge also advised Ms Havili and Ms
Faleafa that they would receive 1 weeks noticdhaswas Seamart policy.

[25] On the following day Mr Lange contacted Mr Keepd amade it clear that there would be
redundancies and the two staff affected would baHshgli and Ms Faleafa.

[26] There is evidence that Seamart considered alteasatd making Ms Faleafa redundant.

Ms Faleafa was redeployed to a similar positioBedmart downtown. However, there is no
evidence that any alternatives were considerefoHavili. At the 2 August meeting, Ms Havili
offered to do packing work and reminded Mr Langs® 8he was also a cutter and could undertake a
cutter’s job. There is no evidence that eithetheke suggestions were considered by Seamart.

[27] On 16 August 2004 Ms Havili was provided with oneek’s notice of redundancy.

[28] The consultation process followed by Seamart has#iimarks of a sham. It was clear as
early as June 2004 (coincidentally just after Mgillaad raised her personal grievance) that Ms
Havili would be made redundant. Mr Lange told a&much.

| find the redundancy was not implemented in a fairand reasonable manner and that Ms

Havili was unjustifiably dismissed.

Was there a breach of the collective employment agement?

[29] Ms Hauvili claims casual employees were employefilltber position and that this is a
breach of the employment agreement. Clause @lleagmployment agreement states:

Casual employees will not be employed if full-tomg@art-time employees are willing and able to
perform the duties. The employment of casual amtdtpne employees is not intended to deteriorate
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the employment of weekly employees, but exceptiapsrise where the employer has legitimate
health and safety concerns over employees workiogssive amounts of overtime.

[30] The evidence shows that on 2 and 3 August Mr Langee it clear that his intention was
to casualise Ms Havili’'s and Ms Faleafa’s positiotrs the meeting on 4 August 2004 Mr Keepa
drew Mr Lange’s attention to clause 6.1 in theaxdive employment agreement and advised him
that if he wished to replace permanent staff wabual staff a variation to the collective would be
required.

[31] Ms Havili made it clear to Mr Lange on 2 August 2GBat she remained willing and able
to perform her duties. Evidence provided to theéhatty shows that since Ms Havili’'s dismissal,
at least 8 new staff have been hired by Seamaraandorking full time hours doing cutting and
boning work.

[32] Under clause 6.1 the only exception to the agreemarto employ casual staff to the
detriment of weekly employees was in relation taltieand safety concerns. No concerns about
health and safety were raised with Ms Havili or imon when the decision to replace two weekly
employees with casual staff was made.

The employment of casual staff while Ms Havili remaned willing and able to perform the
duties caused a deterioration to Ms Havili's emplogent (she was dismissed) and was a
breach of the collective employment agreement.

Remedies

Lost earnings

[33] Ms Havili was able to secure permanent employmeitfiinva week of her dismissal. As
she was paid one week’s notice she has advisetlutmerity she did not lose any wages. |
therefore make no order for reimbursement of lasbi@gs pursuant to s.128 of the Employment
Relations Act 2000.

Compensation

[34] | have found that Ms Hauvili suffered both a disattége in her employment and that her
dismissal was unjustifiable.

[35] Ms Hauvili provided the Authority with compelling Elence as to the effects the actions of
her supervisor and subsequently the redundancgmaer. | balance the evidence of the effects of
the redundancy with the fact that Ms Havili wasedatol find alternative employment within a week
of her dismissal.

[36] In considering an award under s.123 | have dedidedppropriate to treat the
compensation for the two causes of action glokaaiky award one lump sum. The decision to make
Ms Havili redundant arose at the same time as MsliHaised an employment relationship

problem with Seamart regarding the assault. Tlais suspiciously coincidental.



Seamart (Wholesale) Limited is ordered to pay Ms Huli the sum of $5,000 for hurt and
humiliation arising out of the unjustified disadvantage and unjustified dismissal, pursuant to
s.123 of the Employment Relations Act 2000 within@days of the date of this determination.

[37] I am bound by s.124 of the Act to consider the mixte which the actions of Ms Hauvili
contributed towards the situation that gave riséhéopersonal grievance, and if those actions so
require, to reduce the remedies. | am satisfiedamdribution arises in this matter.

Penalties

[38] Ms Havili seeks a penalty pursuant to s.134 ag&ioit respondents for the breach of her
employment agreement. Penalties are imposethégpurpose of punishing a wrongdoer where
there has been a breach of an Act or an employaggaement. In a recent Employment Court
decision the Chief Judge set out some observatoassist the Authority when dealing with the
issue of penalties<y & Naenae Auto Service Station Limited v Mcintastteported, WC13A/04,
Goddard CJ, 18 November 2004). Chief Judge Godslaggests the Authority should consider
how much harm the breach has occasioned; whetlseiniportant to bring home to the defaulter
that the behaviour is unacceptable or deter ofhens it; and whether the breach was technical and
inadvertent or flagrant and deliberate.

[39] In this matter the breach of the collective empleptragreement resulted in Ms Havili
losing her job. Mr Keepa warned Mr Lange thatehgloyment agreement did not allow the
company to employ casual labour when a permaneplogee remained willing and able to
undertake the work. This warning was ignored bgnsart. Immediately upon Ms Havili's
dismissal, Seamart proceeded to employ casualtstefi her job. | consider this to constitute a
flagrant and deliberate breach of the employmerdgeagent. Such breaches must be discouraged
and the sanctity of the collective agreement upheld

Seamart (Wholesale) Limited is ordered to pay a peity of $2,500 within 28 days of the date
of this determination. Half of the penalty in thesum of $1,000 is to be paid to Ms Havili with
the remaining $1,500 to be paid to the Authority fothe Crown.

Is Mr Lange personally liable for the breach?

[40] Ms Hauvili claims a penalty against Mr Lange persiyrfar inciting, instigating, aiding, or
abetting the breach of the employment agreemesupnt to s.134(2) of the Act. There can be no
doubt that Mr Lange was the architect of the disalis It was to Mr Lange that the union raised the
issue about the compliance with the collective eyplent agreement. Mr Lange deliberately
instigated the breach of the collective employnagreement when he chose to ignore the unions
warning. In the circumstances | am satisfied Mng&ls actions warrant the imposition of a
penalty.

Mr Lange is ordered to paya penalty of $500 to the Authority for the Crown wthin 28 days
of the date of this determination.

Costs

[41] There is nothing in this case to derogate fronptineciple that costs follow the event and
that the unsuccessful respondents should maketalegion to the applicant’s reasonably incurred
costs. In submissions the applicant sought &ibomion to costs of $1,500. The hearing took %2
a day and was not a complex matter.



[42] In all the circumstances and taking into accouetviell known principles relating to costs
| am of the view that an appropriate award of cs#750.00.

Seamart (Wholesale) Limited and Mr Lange are orderd to pay to Ms Havili the sum of
$750.00 as a contribution to her costs and disbumsents.

Summary of Orders

. Seamart (Wholesale) Limited is ordered to pay MsilHtne sum of $5,000 for hurt and
humiliation arising out of the unjustified disadvage and unjustified dismissal, pursuant
to s.123 of the Employment Relations Act 2000 with8 days of the date of this
determination.

. Seamart (Wholesale) Limited is ordered to pay agf $2,500 within 28 days of the
date of this determination. Part of the penaltthensum of $1,000 is to be paid to Ms
Havili with the remaining $1,500 to be paid to #athority for the Crown.

. Mr Lange is ordered to pay a penalty of $500 toAhthority for the Crown within 28
days of the date of this determination.

. Seamart (Wholesale) Limited and Mr Lange are odi¢oepay to Ms Havili the sum of
$750.00 as a contribution to her costs and disiugsés.

Vicki Campbell
Member of Employment Relations Authority



