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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Blair Harris worked for Fonterra Co-Operative Grdumited (Fonterra) and
its predecessor for 18 years. At the material tieewas employed in the role of
seconded Level 8 Production Supervisor in the Cr@aaducts Department at the

Clandeboye Plant in Timaru.

[2] Mr Harris was dismissed on 1 June 2011 for phofggreg two work

employees who were suspending themselves fromghtheithin the butter plant at
the Clandeboye site and, as their supervisor, toppsg their behaviour. It was
found that this conduct was a breach of Fontemaath and safety policy, code of

conduct and Fonterra values.

[3] Mr Harris says that his dismissal was unjustified] dne seeks, by way of
remedy, reinstatement, reimbursement of lost wagaspensation for humiliation,

loss of dignity and distress in the sum of $10,800 costs.
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[4] Fonterra denies that Mr Harris was unjustifiablgndissed and says that he is

not entitled to any of the remedies he seeks.
Test of justification

[5] Mr Harris was dismissed after the new test of jiestiion in s.103A of the

Employment Relations Act 2000 came into force.
[6] The test of justification provides:

@ For the purposes of s.103(1)(a) and (b), the goeswf
whether a dismissal or an action was justifiablesibe
determined, on an objective basis, by applying tést in
subsection (2).

2) The test is whether the employer’'s actions, and tiosv
employer acted, were what a fair and reasonable leyep
could have done in all the circumstances at thee titime
dismissal or action occurred.

3) In applying the test in subsection (2), the Autlyoor the
court must consider —

@) whether, having regard to the resources available t
the employer, the employer sufficiently investidate
the allegations against the employee before
dismissing or taking action against the employee;
and

(b) whether the employer raised the concerns that the
employer had with the employee before dismissing or
taking action against the employee; and

(© whether the employer gave the employee a
reasonable opportunity to respond to the employer’s
concerns before dismissing or taking action against
the employee; and

(d) whether the employer generally considered the
employee’s explanation (if any) in relation to the
allegations against the employee before dismissing
taking action against the employee.

4) In addition to the factors described in subsect{@), the
Authority or the court may consider any other fastat
thinks appropriate.

5) The Authority or the court must not determine anisal or
an action to be unjustifiable under this sectiotegobecause
of defects in the process followed by the empldfyehe
defects were —

(@) minor; and



(b) did not result in the employee being treated uhfair

[7] The Full Court of the Employment Court had issusdudgment inAngus v.
Ports of Aucklanc&and McKean v. Ports of Auckland LBRC 69/11 and ARC 72/11
[2011] NZEmpC 160 providing guidance about the riptetation and application of
the new test of justification in s.103A and the fes reinstatement before | released
this determination. | advised Mr McKenzie and MydRey of this and invited them
to make submissions if they so wished. They haredo and | have considered the

submissions along with the earlier submissions made

[8] Mr John Rooney and the decision-maker in this c@sant Rooney, have the
same surname. Where | need to refer to Mr Johm&poobshall use his Christian as
well as his surname to distinguish him from GraobRey.

| ssues

[9] The Authority is required, under s.103A to detemmion an objective basis:

Was there a full and fair investigation undertakgnFonterra into the
actions of Mr Harris;

. Could a fair and reasonable employer have conclutied conduct

disclosed from the investigation amounted to sarimisconduct;

. Was the dismissal of Mr Harris what a fair and oeable employer
could have done in all the circumstances at thee tihe dismissal
occurred including an assessment of any dispanitthe treatment of

Mr Harris compared with other employees;

. If the Authority finds that the dismissal was urifisd, then what
remedies should be awarded, is reinstatement padatti and reasonable
and are there issues of mitigation and contrib@ion

Wasthereafull and fair investigation undertaken by Fonterra into the actions of
Mr Harris?

History of employment

[10] Mr Harris started working for Fonterra’s predecessn 1993 as a process
worker at the Dunedin Milk Station. He then praged into the role of supervisor at
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the Dunedin Milk Station and when that station etbsn or about 2003 he was
redeployed to Mainland Products in Dunedin wheravbeked for around two years
before a decision was made to close that factd#g was then redeployed to the

Clandeboye cheese plant as a Level 7 Supervisor.

[11] The site at Clandeboye is a safety-sensitive site @peration of potentially

dangerous equipment and machinery.
Provisions of the collective agreement and other policies and codes
The collective agreement

[12] Mr Harris was covered at the material time by tlomtErra Dairy Workers’
Collective Agreement (2008-2011) (the collectivaesmgnent). The parties to the
agreement are Fonterra and The New Zealand Daimk&# Union Inc, Te Runanga
Wai U (the Union).

[13] The collective agreement contained a disciplinancess in clause 8. Clause
8.5 referred to dismissal and clause 8.5.1 provtatiserious misconduct may result

in instant dismissal without notice.

[14] Clause 7.8 of the collective agreement refers totéfoa and the Union
viewing the safety and wellbeing of all workers paramount and agreeing to
maintain an employee participation agreement imm@ance with Part 2A of the
Health and Safety in Employment Act 2004.

[15] Clause 7.4.2 of the collective agreement refeggocedures in place for work
control and the issuing of permits for work thatetially impacts on worker safety
and product safety. Clause 7.4.3 provides thahpessuing is the responsibility of
company-appointed plant operators and supervistis ave trained in a number of
key areas. Clause 7.4.4 provides that a worker h#sosatisfactorily completed the
required training to NZQA unit standard in all ned@t permit-related courses and has

training validated, shall be paid a qualificaticayment.

[16] Mr Harris had, since 2007, been a permit to woskiés having completed the

necessary NZQA units and he received the qualifingtayment.



The health and safety group policy

[17] This policy emphasises the commitment by Fontesrartsuring no harm to
employees in its operation and that health andysé&fean integral of everything done
at Fonterra.

The way we work — code of business conduct

[18] The way we work document is described by the Chieécutive Officer,

Andrew Ferrier, in its introduction as being degdrio help support Fonterra people
to do what is right and to apply high ethical anibess standards. Amongst other
matters, Mr Ferrier states that the document istljnadout applying commonsense

and good judgement.

[19] This document was introduced to employees at F@anterMarch 2011. Part
of the document is headdab what's rightand under this heading actions include
having the tough conversati@mdcourage to challenge when things don’t seem right
There is also a process on pg. 33 if employees toasieak up about behaviour and a
hotline.

[20] Under health and safety, the document provides:

We want our people to come to work safely, beaaferk and to get
home to their families unharmed. We comply withtted rules and
requirements of health and safety legislation whereve operate,
but that is just our minimum commitment.

Our Executive Committee (EXCO) is personally coteohitto
ensuring Fonterra’s health and safety performancentimually
improves. We are working hard to embed a safety dulture right
across our operations and actively encourage ouoppe to take
personal responsibility for their safety and thdtathers who work
alongside them. That includes ensuring we'reofitfork and protect
ourselves and others from unreasonable stress ausdfa working
conditions. We ask that our people drive safelglldimes.

We ensure that our employees are properly traimedhealth and
safety procedures and we adhere to Fonterra’s Gdatufacturing

Practice Standards. All incidents must be repor@sdwe can take
steps to prevent them happening again.

I nvestigation process

[21] On 19 May 2011, Grant Rooney, Plant Manager at débaye, was

forwarded photographs of two Fonterra employees.shdll refer to these two
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employees as M and J. The photographs showed M andpending themselves on
various pieces of equipment within the butter plaktr Rooney understood that the
photographs had been taken by Mr Harris and thatbdhaviour he saw in the

photographs was an example of a phenomenon commefelyed to as planking.
Suspension meeting

[22] On 20 May 2011, Mr Harris started work at around0am. At about

10.30am, Mr Harris was asked with M and J to attancheeting in Mr Rooney’s

office. The Union delegate, Peter Stringer, accamgd them to the meeting.
Mr Harris said he did not know what the meeting wase about and even after
discussing it with M and J before attending the tmgethey did not connect it to the
planking incident the previous day. Mr Rooney radied the meeting together with
Wiari Christopher Tuite (Chris), the Process Mamagédhe butter plant and Rebecca

Johnson the human resources adviser at Clandeboye.

[23] There were notes provided about this meeting bycttrapany. Mr Harris
accepted that they generally reflected the natiitieeodiscussions that took place.

[24] Mr Rooney advised Mr Harris and the other two erppés that he had

become aware of an incident and that Fonterra wasid@ering suspension on pay in
order to conduct an investigation and that he whtdaéhear from them on that matter
(suspension). The notes reflect that there wasficktion sought by J about the
nature of the incident for which they were beingmnded pending investigation.
Mr Rooney explained that it was a planking inciddrat had occurred the previous
day. It was made clear, though, to all three eyg®s that no explanation to any
allegation was required as the meeting on thatiqudeit day was only to discuss
suspension. There was no comment from Mr Harr®iathe proposed suspension.
Following an adjournment of about 10 minutes, Mrri¢aand the other employees
were then advised that they were suspended orp&ylland that there would be a
meeting on 24 May 2011 and that a letter would to#iged to them confirming their

suspension.

[25] A letter was then sent to Mr Harris on 20 May 20thhat confirmed his
suspension and advised him of the allegations laamaéxt steps of the investigation.



Further investigations

[26] Mr Rooney and Mr Tuite measured the equipment ofclwiM and J had
planked. There was a mobile tool and spares stanahich J had planked and that
was 1.5” wide and 1.5m above the concrete floorhad planked on the FMG carton
erector ram guard which was 1.55m above the gramt2.25” wide. J had also
planked on the pipe work support structure betwedit butter packers that was 3”
wide and 2.5m above the ground.

[27] Mr Rooney also spoke to other employees on theasitee time the planking
took place but although some of them had heardtabeuincident nobody else had

been involved in it or witnessed it.

[28] On 24 May 2011, Mr Rooney sent Mr Harris a let@vising that as discussed
with him that day, there would be a meeting théofeing day, on 25 May, at 2pm.
Mr Rooney provided details of the allegations anke tphotographs and
measurements. There was an error in the lettartdbe description of the behaviour
engaged in by Mr Harris. That was subsequentlyected in a letter handed to
Mr Harris and his Union representative prior to theeting on 25 May 2011. No

unfairness was suggested as a result of that.

[29] In terms of the meeting that was to take place®May 2011, Mr Harris was
advised in the letter that the allegation was ssriand may constitute serious
misconduct if proven. He was advised that Mr Rgomeuld be attending the
meeting with Ms Johnson and Mr Tuite and he wasoeraged to bring a

representative to the meeting.
The allegations

[30] The allegations in the amended letter provided 6rividy 2011 were as

follows:

At approximately 1:00pm on Thursday™®ay 2011 it is alleged
that you were involved in an unsafe act, where yooifeagues
suspended themselves from a height within the BiRtant at

Clandeboye. It is alleged that you took photoshein performing
these acts and as their supervisor took no actistbp them from
engaging in these acts. If proven this behavioauldl be in breach
of our Fonterra Health and Safety Policy, Code oh@uct (The Way
We Work) and would contravene the Fonterra Valussthds act
could put your own and other peoples’ lives in damg The act(s)
could also potentially bring Fonterra’s reputatianto disrepute if the
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photos were to be seen by external parties andptuple in the
photos were identified as a Fonterra employee.

Meeting 25 May 2011

[31] At the meeting on 25 May 2011, Mr Harris was repnéed by Tom Faulkner,
who is the Union site delegate at the Clandebotgeaid Mr Stringer. Mr Rooney
attended the meeting with Mr Tuite and Ms Johnson.

[32] Given that there is essentially no dispute aboetrtinutes of the meeting, |

can set out succinctly the explanations given byHdrris:

. ...we were sitting in the control room, and | carénrember
the discussion or why we decided to do it, them been a lot
on Facebook and in the media about planking. I$agoint

decision.
o | took the photos and didn’t do anything to stop it
. | did say to J that | thought it was a really batka and not to

do the one on the pipe but | still took the photo.
o This has ramifications for my family.

. It's the stupidest thing | have done in 18 yearsvofking for
Fonterra, the stupidest thing I've done in my &fed I'm really
sorry.

. | didn’t even think about it or what could potefigrghappen.

o We didn't skite about it and it wasn’'t a competitiove are
having with other shifts or anything, no one elsev.

o We went into the meeting on Fridegarding the possible
suspensionin the dark as to why we were there.

[33] Mr Harris confirmed the sequence of photo takiragw on the tool horse, M
on the packer and then J on the pipe. He advisdfthe kept his job he would stand
up and talk to people about health and safety &ulsaidit was an extremely unsafe
act and | was part of it and didn’t stopfdr want of a better word, | didn’t cover my
tracks properly” He agreed that he delivered health and safetyents and SHED
(safely home every day) discussions. The SHEDudsonNs take place at the start of
every shift to focus on what is happening on ptaat could pose a health and safety
risk and what to do to mitigate that risk. The sagge from the discussion is passed
on by the supervisors at shift handover. Thesaud&ons were implemented into the

Cream product department from late October 2010.
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[34] Mr Harris also said can't help but think there was a hidden agenda in
whoever passed you the pictures, but | realiseptbeires speak for themselves and |
took the photos.

Meeting 31 May 2011 10.15am

[35] Mr Harris attended a further meeting on this dafiéh vivir Faulkner and
Mr Rooney with Mr Tuite and Ms Johnson. Again, rthés no dispute about the
minutes taken by Fonterra.

[36] At this meeting there were some questions for Mrida Ms Johnson
specifically asked for any comments on the answerbad given at the meeting on
25 May 2011 regarding motivations behind the ph@tplgs being passed on and the
comment about not covering his tracks properly. Jglsnson told Mr Harris at this
meeting that these statements concerned Fontertheateeling was that he was

remorseful for getting caught rather than for emgggn the behaviour itself.

[37] Mr Harris responded that, at the end of the day.attts did take place and he
took responsibility. He agreed that he had takenpghotographs and that if he was
not there the photos would not have got out. Heepied that he questioned the

motivations but that it did not take away from Hiation.
[38] Mr Rooney asked:

Do you think the right thing to do was to pass i@ on? How
would you handle that situation?

Mr Harris responded:

Yes | do. I'd like to think if | was in that siti@n | would have had a
good enough relationship to have a conversatiom whe person. |
honestly don’t know how I'd handle that situation.I’'m a permit to
work issuer so I'm not afraid to pull people up. deliver SHED
moments and I'm good at it. | have made a latnpfrovements from
L7 to L8. Its one hiccup in 18 years ...

Meeting 31 May 2011 2.30;m

[39] A second meeting with the same participants wag tielt same day to give
Mr Harris a proposed disciplinary outcome and anckato respond prior to a final
decision being made and provided the following dayr Harris accepted that the

minutes taken by the company at that meeting recbtide main points. Mr Rooney
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advised Mr Harris that he had considered his lengjthservice, his record, his
explanation and he advised him that the proposedtisa was dismissal due to the
serious nature of the incident that took place. réferred to Mr Harris’ seniority and
being the supervisor and permit issuer and thdtduefour opportunities to stop the
acts from happening and that if he had acted asadel he would have stopped them

as Fonterra expected all leaders to be healthafetygole models.

[40] Mr Harris left the meeting at that point becausewas upset. Mr Faulkner
left initially to try and comfort Mr Harris and theeturned to provide alternatives to a
dismissal outcome. | accept that these are reddrdthe typed minutes provided by
Fonterra. Mr Faulkner talked about a positive oate if Mr Harris retained his role
and he was to speak at training days with stafutoe importance of health and

safety.
Meeting 1 June 2011

[41] MrHarris attended a final meeting on 1 June 2Mlth Mr Faulkner.
Mr Rooney was present at that meeting with Mr Taitd Ms Johnson.

[42] Ms Johnson outlined the purpose of the meeting teaseliver the final
outcome of the investigation process. As Mr Hahasl not said anything about the
proposed disciplinary outcome the previous day he given a further opportunity to
make any comment if he wished to do so. Mr Hapeke about the effect on his
family, that it was one mistake in 18 years and tteadid not lie and told the truth.
He spoke about how he loved his job and that hebleath made redundant twice by
the company and had moved his family to Timaru twknat Clandeboye because he
believed he had a future with the company. MrKaei made some further

statements.

[43] The meeting then adjourned for 20 minutes for Moy to consider what
was said by both Mr Harris and Mr Faulkner. Upeaumption, Mr Rooney advised
that Mr Harris was to be dismissed.

[44] On 1 June 2011, Mr Harris received a letter corfigrhis dismissal and the
reason for that advising him that his employments wiarminated effective

immediately.
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[45] Mr Harris applied for over 25 jobs and was everyusiliccessful in obtaining
a lower paid role on 25 July 2011. Mr Harris sthet he sincerely wants to go back
to Fonterra and would agree to do so at a lesder atthough accepts that if the
Authority was to get to that point, there are sdewal issues with that. Mr Harris
says that he was particularly upset that he wasigsed and J and M were not,
simply because he was a supervisor. He sayshisaistunfair because he was not a
permanent Level 8 Supervisor but was rather secbtmlé¢hat position and that he

believes that all three employees should have treated the same.
Conclusion asto whether therewas a full and fair investigation

[46] | am required to consider the factors earlier se¢tirms.103A(3):

. Having regard to the resources available to the leygr, did Fonterra
sufficiently investigate the allegations against WNarris before

dismissing him?

Fonterra is a large company and it employs a sggmt number of
employees. It has significant resources and a $tigghdard investigation
could therefore be expected. The evidence doesuqmbort Fonterra
conducted other than a sufficient investigationtlaat there were any
lines of inquiry it failed to investigate. Objeaiy assessed, | am
satisfied that Fonterra sufficiently investigatdt tallegations against

Mr Harris before dismissing him.

. Did Fonterra raise the concerns it had with Mr Herbefore dismissing

him?

| find that the amended letter provided to Mr Hawwh 25 May 2011 set
out the allegations, relevant policies/code of eamdalleged to have
been breached and there was provision to him oftoginaphs and
measurements taken before he was required to mmalex@anation. |
am satisfied that the concerns Fonterra had wittH®Btris were raised

with him adequately before his dismissal.

. Did Fonterra give Mr Harris a reasonable opportunito respond to

these concerns before dismissal?
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| am satisfied there was a reasonable opporturaty Mr Harris to
respond to these concerns because he was adequébehyed of them

and had an opportunity to give a full explanationhtem.

. Did Fonterra genuinely consider Mr Harris’ explama in relation to

the allegations against him before dismissing?

| am satisfied Fonterra genuinely, and in good hfaitonsidered
Mr Harris’ explanation and the matters put forwdrgd him and his

representative before dismissing him.

[47] | now turn to whether there are any other facttvat tare appropriate to
consider under s.103A. | am satisfied that, thhoug the investigation, Fonterra
acted in good faith and that the process adoptdebbyerra was not inconsistent with

that in the collective agreement.

[48] In conclusion, objectively assessed, | find theraswa full and fair

investigation into the actions of Mr Harris.

Could afair and reasonable employer conclude that the conduct disclosed in the
investigation amounted to serious misconduct?

[49] The investigation disclosed that Mr Harris, whemirec as supervisor of M
and J, did not stop them planking on equipmentagibus heights and photographed

them undertaking this activity.

[50] Mr McKenzie in his submission, whilst acceptingttihdr Harris’ behaviour
was misconduct and serious, said it could be arghetl it falls below serious
misconduct. The act of taking photos, he submatss not per se dangerous and the
misconduct on the part of Mr Harris was an omissiecause of the failure to stop the

misconduct rather than any positive action.

[51] In assessing the seriousness of the conduct adegsidcby the investigation,

Fonterra had increased focus on health and safetytbe last two years and regarded
health and safety as paramount. There were pslibet would have made it clear to
employees the seriousness with which health anetysafas regarded and equally
how any breach would be viewed. Health and safety discussed at the site almost

every day and there was training in health andtgavbich the company encouraged
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and supported. The policies encouraged employes®p and thinkabout conduct

and health and safety.

[52] Mr Harris was a work permit issuer and knew tfeeee how to assess

hazards. Fonterra requires a permit to work ieaployee is working at a height of

more than 2m and means are to be provided to prévemerson from falling that are

suitable for the purpose. Mr Harris had also catgal unit standards in height safety
in March 2010.

[53] Part of being a permit issuer involves being ablsay no to conduct that may

be risky. There were questions asked of Mr Hasdo whether he was pressured
when he talked to J about planking on the beamgbensafe. He responded no. A
fair and reasonable employer could conclude thaktivas a risk to the safety of both
M and J if they had fallen from the heights theyeavelanking on to the concrete floor

below and that Mr Harris had training to recogrisat and could and should have
stopped the conduct. Mr Harris accepted that heeted health and safety moments
and SHED discussions.

[54] As a supervisor a fair and reasonable employerdcedpect Mr Harris to
ensure health and safety standards were maintamgdhat he should be a good role
model for health and safety to others. There veadispute from Mr Harris that J and
M were not engaged in safe work practice and thatomeone with responsibility he

failed to stop them doing something unsafe.

[55] A fair and reasonable employer could, in asses#iegconduct, take into
account that there was more than one opportunityMioHarris to have stopped it,
even though it all occurred within a matter of mass It could have been stopped at
the time of the discussion in the control room dhen before each of the three
separate incidents of planking. That would be =best with the stop and think type
approach to health and safety.

[56] In conclusion, objectively assessed, the investigahat | have found was full
and fair, disclosed conduct on the part of Mr Harhat he did not stop and
photographed employees engaging in unsafe acts deras their supervisor. That
was conduct that a fair and reasonable employeldcoaonclude was serious

misconduct in all the circumstances.
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Was the dismissal of Mr Harriswhat a fair and reasonable employer could have
done in all the circumstances at the time the dismissal occurred including an
assessment of any disparity between the treatment of Mr Harris compared with
other employees?

[57] Mr McKenzie submits that Mr Harris’ dismissal wasghrate in relation to
those involved in the incident, M and J, and digfmmhen considered against other
health and safety cases at FonterraAngusand McKeanit was confirmed in para.
27 that the new legislation has not affected laagding considerations such as

parity/disparity of treatment.

[58] Mr McKenzie and Mr John Rooney referred in finalbsussions to the
general rule that an employer should treat sinoféences in a similar manner and
they should attract a like punishment. They aéferred to the three step process for
considering disparity in the Court of Appeal judgreén Chief Executive of the
Department of Inland Revenue v. Buchaf{005] ERNZ 767:

(@) Is there disparity of treatment;
(b) If so, is there an adequate explanation for theadlity;

(c) If not, is the dismissal justified notwithstanditige disparity for which

there is no adequate explanation?

[59] Mr Harris was treated differently from M and J. efjhwere given a final
written warning and demoted from a Level 5A andélévrole to Level 5B roles that
are, save for entry level new employees, the lovessl roles in the hierarchy. That

raises a prima facie case of disparity.

[60] Mr Rooney said that in determining what disciplynaction to take, he took
into account that Mr Harris, as supervisor, wasaged in and condoned the actions
of M and J. He took into account that M and J bath expressed genuine and
unqualified remorse and that they held lower lgaditions, 5A and 6 at the material
time, and they did not have the supervisory respdites that Mr Harris had.

[61] Mr McKenzie submits that the remorse argument isnadequate reason for
the difference in treatment and that Mr Harris indiméely owned up to wrongdoing,
describing it as the stupidest thing he had don&8iryears. J too asked about the
person who handed the photos in. Mr McKenzie stbnhiat J acted up on nine

occasions as a Level 8 supervisor and that Mr Blavas, in effect, also acting up at
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the material time as well because he had been deddrom Level 7. He says further
that J is also a permit issuer and has more yefarservice than Mr Harris.
Mr McKenzie says that this was a joint enterpriseere all three employees

misconducted themselves through the planking exjaaris.

[62] MrJohn Rooney submits that Fonterra was justiiiedreating Mr Harris
differently from the other employees because hethasupervisor and Fonterra was
entitled to have confidence in him in that rolestop the behaviour.

[63] It was clear during the Authority’s investigationeating that Mr Harris
regarded the difference in the disciplinary outcdmeereceived to M and J as very

unfair and particularly difficult for him to accept

[64] Although J at times in a more limited capacity Isagbervised at a Level 8
role, he was not a supervisor at the time of ttelphg and M was a lower level
employee. Mr Harris was in charge on the day, asdsuch, was in a role that
included a level of responsibility greater tharnttfa] and M. Fonterra was entitled to
rely on Mr Harris to recognise and stop unsafe antsnot condone them.

[65] | find that there is an adequate explanation fa difference in treatment
between Mr Harris and J and M because of the taé Mr Harris held at that time
and | am not required therefore to have furthearggo the disparity between the
three employees.

[66] There were four other cases put forward. | heeohfSteven McKnight who
is the Site Manager at the Clandeboye site abawetlof these cases and from

Mr Tuite about the remaining case.

[67] Mr Tuite gave evidence he was responsible for iigasng a health and
safety matter involving two employees in lower lepesitions who had climbed a
safety railing and bypassed a request to entert@ Gafety gate during production.
Neither employee had supervisory functions or thmes level of health and safety
training that Mr Harris did. Mr Tuite concludedetlemployees had had inadequate
training on the Cat4 gate and it was felt thattlia occasion, a verbal warning and
further training was the appropriate outcome. ndfithat there is an adequate

explanation for the difference in treatment betwtese employees and Mr Harris.
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[68] The second case involved sexual harassment. Ajthbir McKnight was not

directly involved in the investigation and outconme, was kept informed as to the
steps the decision-maker was following and aboetdbnclusions and the decision
that was eventually made. That was the same leyehvolvement he had in

Mr Harris’ case when he was advised by Mr Rooneyuabhe steps in the process
and the conclusions and decisions. Mr McKnighd ghat this case was a different
sort of situation to Mr Harris because it did notalve health and safety issues. | am
not satisfied that a prima facie case of dispasdtynade out and even if it is then |
accept there is an adequate explanation for tHereifce in outcome because of the

circumstances and the reasonably low level haragsméhat matter.

[69] The third case involved a demotion for alcohol és@and rehabilitation of
somebody at a supervisory level. Mr McKnight stidt this case arose about three
years ago and that since then the health and safetifonterra had changed
dramatically. In relation to this particular mafteaccept that there are elements of
health and safety involved. If it could be saidtthhe situation in this case and
Mr Harris’ was the same, then | find that thereaims explanation that the culture at
Fonterra has changed, but even if | was incorrethat the Court of Appeal iBamu

v Air NZ Ltd[1994] 1 ERNZ 93 it was stated that there is naunement that an
employer is forever after bound by the mistakenoeergenerous treatment of a

particular employee on a particular occasion.

[70] The fourth case concerns a Level 8 Supervisor supetihaps the closest case
to Mr Harris. Mr McKnight was the decision-makerthat case. The employee had
failed to complete a permit to work before enterangalletising safety cell following
a breakdown. That was a breach of the health afedyspolicy. He received a final
written warning. Mr McKnight said that there weseveral mitigating factors that led
him to conclude a final written warning was the @ppiate outcome. He said that the
supervisor was sincere in his apologies and refleston the incident, it was his first
night shift back from illness, he had had littleeegp and there were some other
sensitive matters. Mr McKnight said that, as wilr Harris, the employee
volunteered to educate other members of the temMcKnight said that he saw
this as being a different breach to that of Mr kam that the supervisor, without
thinking and certainly in breach of health and safaolicy, had, in an attempt to
continue production, made a wrong decision. Hel $hat this incident occurred

about a month after the SHED discussions had beptemented and that there was
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value in the employee telling others that you cakena wrong decision if you take a

blinkered approach to ensuring continuity of prdcrc

[71] I have carefully considered the circumstances isf¢hse and the evidence of
Mr McKnight. | find that there is an adequate exytion for the difference in
treatment between this employee and Mr Harris an ldasis of the nature of the

breach and the mitigating factors.

[72] Where there has in the above cases been dispdritgaiment then | have
found either an adequate explanation for it or thatcircumstances are such that it

does not render an otherwise justified dismissplaiified.

[73] | now turn to whether dismissal of Mr Harris wasawla fair and reasonable
employer could have done in all the circumstandasdoing so, | have had regard to
the statements made by the Full Courdilgus and McKearegarding the new test in
s.103A. The Full Court confirmed that the most amant change is frorwould in
the former test teouldin the new test in s.103A and stated that thecefiéthe new
s.103A is that so long as what happened (and holmappened) is one of those
outcomes that a fair and reasonable employer,lithal circumstances, could have
decided upon, then the Authority and the Court Wl it justified. The Full Court
confirmed that the new test allows for (usually)renthan one possible justifiable
outcome and more than one possible justifiable ouetlogy. There was
confirmation that there is no change to the previposition that the Authority can not

decide justification by assessing what they wowdehdone in the circumstances.

[74] There were a number of persuasive mitigating fadtioat were put forward by
Mr Harris before Mr Rooney made his decision aa thsciplinary outcome. | accept
Mr Rooney’s evidence that he took them into accamd that as he stated in his
evidence dismissal was a difficult decision to make doubt because of them.
Mr Harris had 18 years of faithful service with Eema and its predecessors through
two restructuring events. He had no previous pis@ary matters and was honest
about his actions and remorseful, albeit if thatynteve appeared somewhat
qualified. He has a wife and three young childred loosing his job impacted on his
ability to provide for them and he offered to edecather employees about health and

safety issues as a result of the incident.
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[75] Mr Rooney came to the conclusion that the sericasodé the breach by Mr
Harris outweighed the mitigating factors and ttet ¢onduct felbrastically shortof
the standards he expected of a supervisor withitigaiin health and safety. He said
that Mr Harris was responsible for ensuring theetyaiof M and J and had not
discouraged their behaviour but had encouragedcandoned it by taking photos.
He considered potentially M and J's safety wassi and they could have hit their
heads on the concrete or machinery. He concluugtdat positive spin could not be
put on the behaviour of Mr Harris in training oth@nd that the conduct was not spur
of the moment and there were three separate insidgiting progressively higher
and more dangerous. Mr Rooney considered allrtftgmation including the effect
on Mr Harris and his family of dismissal, and thgression of remorse, although
gaining the impression Mr Harris was as sorry fettigg caught as for engaging in
the conduct and then concluded that he had lostradk in Mr Harris and that

dismissal was appropriate.

[76] Objectively assessed Mr Rooney could fairly andsoeably have reached a
conclusion that the conduct was serious enoughatoant Mr Harris’s dismissal in all

the circumstances.

[77] | find that following a full and fair investigatiorthat disclosed serious
misconduct a fair and reasonable employer coule litsmissed Mr Harris in all the

circumstances.

[78] In conclusion, | do not find that Mr Harris has reamlit his personal grievance

that he was unjustifiably dismissed.
Costs

[79] | reserve the issue of costs. Bearing in mindrépedly approaching holiday
season, Mr John Rooney has until 27 January 20idtte and serve submissions as
to costs and Mr McKenzie has until 17 February 2@ldge and serve submissions

in reply.

Helen Doyle
Member of the Employment Relations Authority



