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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] By statement of problem lodged in the Authority Ih September 2011, the
applicant, Mr David Hagger, sought to have a peabarievance of unjustified

dismissal resolved.

[2] He asked the Authority to declare his dismissath®yrespondent, CentrePort
Ltd, to be unjustifiable and make orders reinstatm to his former employment,
reimbursing him for lost wages and compensating furmhurt feelings, humiliation

and distress.

[3] The parties attended mediation but were not ableette the claim. Mr
Hagger withdrew an application for interim reinstaent after an early substantive

hearing was provided by the Authority.

[4] At the investigation meeting on 11 November the hiwity heard the
evidence of Mr Hagger, withesses supporting him @awmal managers employed by

CentrePort.
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[5] Mr Hagger was employed at the Port of Wellington X8 years, 15 of those
as a foreman. On Wednesday 3 August 2011, afteirey at work in the morning,
he submitted to a urine test. The result was pesior THC (tetrahydrocannabinol).
THC Acid is found in the body when cannabis hasldaken. Mr Hagger's level was
59 ng/mL (nanograms per millilitre), which is neafour times higher than the

minimum set by CentrePort for a positive test.

[6] CentrePort’s workplace is a hazardous one and gmgdoare prohibited from
being there impaired by, or under the influencednfigs or alcohol. The widely
accepted finding of experts is that the use of slsugch as cannabis affects cognitive
abilities, in particular by slowing reaction timesd information processing, and
impairs perceptual motor co-ordination, motor perfance, short-term memory and

attention, and also slows perception of time.

[7] Written Drug & Alcohol Procedures are applied byn@ePort in its
workplace. They have been published with a stabgeictive to;

. Maintain a focus on eliminating the unacceptablsksi that
drug & alcohol use brings to the workplace.

[8] A Drug & Alcohol policy is also applied across @éentrePort workplaces to

improve safety and reduce the likelihood of impa&nm It strictly prohibits;

o Reporting to work, or being at work under the iefige of
alcohol or drugs.

[9] As well, CentrePort has a Code of Conduct & Busingtgandards in which

serious misconduct is defined. Included is;

Serious Misconduct which may result in Instant Dismissal

3. Alcohol and Drugs: Consuming, possessing or supglyi
alcohol or drugs on Company premises, or testingitjye
for alcohol or drugs, ...

[10] As Mr Hagger had tested positive for drugs, to @drt serious misconduct
seemed at first sight to have been committed by. hindisciplinary inquiry was
commenced in the course of which Mr Hagger gaveemplanation, which was
supported by witnesses who took part in the inquhgit the drugs tested in him had
been consumed several days before the test ahddojrparty where he ate some cake

which, unknown to him at the time, had been lacét marijuana.
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[11] The outcome of a formal employment investigatioretimg was confirmed to
Mr Hagger in a letter written on 24 August by MnRaond Kearns, Operations

Manager of CentrePort. Mr Kearns wrote:

On the basis that you tested positive for drugsthit your urine
sample obtained on 3 August 2011 produced a THG Woel of 59
ng/mL, it appeared that you were guilty of seriamssconduct.
However, in accordance with the Investigation Pohae set out in
CentrePort's Code of Conduct, you were, at our mgeton
17 August, provided with an opportunity to giveeaplanation.

[12] Mr Kearns went on in his letter to refer to the lexation given by Mr Hagger
that he had eaten banana cake without knowing ithatontained marijuana.
Mr Kearns also referred to Mr Hagger’'s explanatibat as he had been intoxicated
by alcohol at the time, he had been able to eatrabsglices of the cake without

realising drugs were in it.

[13] Mr Kearns advised Mr Hagger of his conclusion tbaious misconduct had
been proven, expressing three reasons for this:tlig) positive drug test capable of
amounting to serious misconduct; (2) the safetyisiee workplace of CentrePort,
which cast onerous obligations on the company urider Health and Safety in

Employment Act; and (3):

. | have considered your statement and that of your
representative that you consumed marijuana in aabancake
on the weekend of 30 July 2011 in circumstancesreyour
control.  However, taking everything into accourhis
explanation is not sufficient to cause me to fihdt tserious
misconduct did not occur.

[14] Mr Kearns invited Mr Hagger to a further meeting vahich CentrePort
intended to consider immediately dismissing hinmfremployment for three reasons;

. Serous misconduct has been found to have occurred;

o You were issued with a written warning on 1 Octab@t0 for
testing positive for alcohol or drugs, which remmiourrent;
and

o You were issued with a final written warning on &bmber
2010 ... which also remains current.

[15] Mr Kearns advised that the purpose of the meetiag W give Mr Hagger an
opportunity to comment on the disciplinary actiongosed to be taken and allow him
to raise any matters he wished to have taken iotoumt before his punishment was

finally decided upon.
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[16] The meeting, which took place on 31 August, wasnaid by Mr Hagger’'s

solicitor, Mr Cranney, representatives of his unamd two witnesses. Although the
witnesses confirmed that there had been a birtpdaty attended by Mr Hagger and
that a marijuana laced banana cake had been daies @arty, the finding of serious
misconduct was again made. Although offered thgodpnity to do so, Mr Hagger

did not comment on the proposal to impose summigrpidsal as the penalty for the

misconduct.

[17] A contentious issue arose during the meeting whanStéphen Harris,

General Manager of Port Operations at CentrePoot widis conducting it, was asked
to say whether or not he believed Mr Hagger’'s exati@n for having the drugs tested
to be in his body. Mr Harris declined to answetedily. In his evidence to the

Authority, he explained his response as follows:

| didn’t consider the issue was whether or not Migger was telling
an outright lie. Instead it was whether Mr Haggeexplanation was
plausible, and whether Mr Hagger had put himselfaimposition he
shouldn’t have been in. This was all in the contéxa person in a
leadership role and who was already on a writterrnirg, a final
written warning and a drug and alcohol rehabilitati contract.

[18] The meeting was again adjourned for CentrePorbtsider whether summary
dismissal was the appropriate penalty. When thetimge resumed Mr Harris advised
Mr Hagger that he would be immediately dismissethis was confirmed in writing

on 2 September 2011. In response Mr Hagger imatedgli raised a personal

grievance.
Test of justification

[19] In considering Mr Hagger’'s claim of unjustified chssal, the starting point
for the Authority must be s 103A of the Employméelations Act 2000, which
provides the test of justification in relation tesmhissal or other action taken by an

employer.
[20] The test applicable to the circumstances of thée cis:

2) ... Whether the employer’'s actions, and how the eyaplo
acted, were what a fair and reasonable employetccbave
done in all the circumstances at the time the disalior
action occurred.
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[21] Justification is to be determined, as required dopsection (1), on an
objective basis. In applying the test the Authorg required to consider factors
expressly described in subsection (3) of s 103A] any other factors it thinks
appropriate. The section also provides that a idsath or an action must not be
determined to be unjustifiable solely because ééats in the process followed by the
employer, if the defects were minor and did notites the employee being treated

unfairly.

[22] A major issue in relation to justification in thigse is whether the employer,
in dismissing Mr Hagger for serious misconduct, badn required to state whether it
believed or disbelieved the account of events hee g® explain why, despite
appearances, serious misconduct had not been ctadmit

[23] To some extent it is an issue about the scrutimgaew during a disciplinary
investigation that an employer is able to be subgedo by the employee under
investigation. Was Mr Harris required to answex ¢fuestion when asked whether he
believed or disbelieved Mr Hagger? The emplogetsons, or how it acted, are its
response to circumstances it has investigateddieaplinary enquiry. One important
circumstance is the explanation the employee hasngior his involvement in the
matter being investigated.  The circumstances teaye it open to a fair and
reasonable employer to reject an explanation, withany requirement for the
employer to identify who or what it believes orlibtieves. In this case it is quite

clear that CentrePort did in fact reach a conclusioout Mr Hagger’s conduct.

[24] Overall the issue for the Authority remains whet@@ntrePort’s actions and

how CentrePort acted were what a fair and reaserambbployer could have done in

all the circumstances at the time the dismissaliwed. This is not to be answered by
the Authority deciding what conclusion it could c®me on the evidence given during
its investigation, but is to be answered by comrémdewhether the conclusion reached
by CentrePort was one an employer acting fairly i@agonably was able to reach.

[25] For CentrePort, counsel Mr Quigg made extensivemssgions about the
nature and scope of an employer’s disciplinary $tigation and also the test of
justification, particularly having regard to the emdment made from 1 April 2011
when the word “could” was substituted for “wouldThe refocused test is now a less
constraining one, allowing employers greater leetaapwfully dismiss or take other

action against employees.
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[26] The Employment Court in its receAngusand McKean decisions ([2011]
NZEmpC 125 and 128) has viewed the intention ofatmendment as being to make
it easier for employers to justify dismissals.

[27] As Mr Quigg pointed out, it is well established ldénat where an employer
believes serious misconduct may have occurred gt fiully and fairly investigate its
concerns but it does not need to prove that senwssonduct occurred. He quoted
the following from the decision iNWW&H Newspapers Ltd v. Oraf2000] 2 ERNZ
448 at 457:

[32] The burden on the employer is not that of jmgvto the
Court the employee’s serious misconduct, but ofvgipthat
a full and fair investigation disclosed conduct abfe of
being regarded as serious misconduct.

[28]  Similar observations were made by the CoulMimanganui College Board of
Trustees v. Lewig2000] 1 ERNZ 397 at 403:

[20] The ascertainment of facts on which an empidgems a
belief that an employee has engaged in seriousomikt is
not the same as proving to a Court or Tribunal tlia¢
dismissal was justified. The first does not ingolany
standard of proof, the second does.

[29] Also in the judgment is an observation by the Cohat, in ascertaining the
facts, the employer may be presented with confilictaccounts in respect of which,
acting reasonably, the employer will be entitledaitcept some in preference to
others. When required to justify a dismissal,eamployer will need to show “that
both the course taken to ascertain the facts amdietermination that they warranted
dismissal were reasonable”. That is to be showrnhenstandard of proof of the
balance of probabilities flexibly applied accorditoythe gravity of the dismissal in

the circumstances.

[30] Mr Quigg also referred to the well known Court gbpeal decision irAirline
Stewards and Hostesses of New Zealand IUOW v.éwr Realand Ltd1990) ERNZ

Sel Cas 985. The following passage in particdaelevant to the issue in this case:

The employer must have more than mere suspiciondada not have
proof beyond reasonable doubt of an actual offdncthe employee.
Good working relations depend on loyalty and caetfice, both ways
as between employer and employee ... What are ralalgogrounds
for a belief of misconduct must depend on the faicesach case. But
at the time when the employer dismissed the emgplitnee employer
must have either clear evidence upon which anyoressie employer
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could safely rely or have carried out reasonableuiries which left
him on the balance of probabilities with grounds lielieving and he
did believe that the employee was at fault. Olsliguhe employer
who has a business to run cannot be expected tducora formal
hearing in the nature of a trial but equally obvétyithe employer has
not made reasonable enquiries if the employee hats had a
sufficient opportunity to answer the employer’s ptaimt.

[31] [Ifind that a fair and reasonable employer relyamga testing regime provided
by an agency such as ESR, which gave a resulidmnot disputed by Mr Hagger in
any event, could at first sight regard the 3 Audast as providing proof that serious
misconduct had occurred. A final conclusion abitwatt was not reached however,
until after Mr Hagger had been given a full oppartyto explain why THC Acid had

been present in his body at the level tested.

[32] | find that Mr Hagger was provided by CentrePortthwan unrestricted
opportunity to answer the complaint of serious mgitict made against him. This is
amply demonstrated by the preparedness CentreRonesl to take a step back on
31 August at a meeting intended for him to be hadr@ut summary dismissal as the
punishment for his conduct. He was allowed to gme$urther information going to
his explanation that he was innocent of seriougomduct. The employer, | find, did
set aside its conclusion of serious misconduct lgstdned to the witnesses who
attended in support of Mr Hagger to confirm his largation that a marijuana-laced

cake had been provided for guests to eat at thiedlay party.

[33] After hearing and considering the explanations,Hdrris, as Mr Kearns had
done previously, remained strongly sceptical of ¢le@m by Mr Hagger that he had
not realised he was consuming drugs when eatingmamjuana-laced cake. The
implausibility he considered that lay in the ex@glon arose from a combination of
circumstances, including the claim by Mr Haggert tha was not aware, from his
senses or reactions, that he was consuming canwabis eating the cake. It was a
relevant circumstance in this case that Mr Hagger previously been a habitual user
of cannabis, a fact known to CentrePort which hkatgnl him on a rehabilitation
programme at the end of 2010 after he had testsitiy@ofollowing a serious accident

at work.

[34] The rehabilitation that Mr Hagger had been undemgdor drug taking and

previously for alcohol consumption was also parthed surrounding circumstances
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from which CentrePort was entitled to assess thaugibility of Mr Hagger's

explanation.

[35] CentrePort considered that if Mr Hagger had eatsnhe said, three or four
slices of the cake, then he had probably consumedgh to experience the cannabis
in it and to become aware that he was affected.byRPresumably the baker of the

cake had intended it to be enjoyed for the unusigaédient added to it.

[36] To begin with Mr Hagger explained he had been ictted at the party and
was not able to distinguish his experience of trenabis as different or additional to
experiencing the alcohol he drank. CentrePort idensd Mr Hagger had

subsequently changed that story by suggestinghndtad only had a small quantity
of beer to drink, or just a few beers.

[37] It is not necessary for the Authority to draw amyerence that CentrePort
disbelieved the two witnesses who attended in suippb Mr Hagger. Their

information tended to confirm that there had beemarijuana-laced cake at the
birthday party and that Mr Hagger had consumed soinite The issue seemed to be
whether Mr Hagger knew that he was consuming casratihe same time as he was
eating the cake, so that at a certain point whendméinued eating it the conclusion

could be drawn that he had intended to consumdrtlgeit contained.

[38] | accept that CentrePort did have reasons fordfsction of Mr Hagger’s
explanation and that it told him what those wereMr Harris gave evidence of
observations he had made to Mr Hagger and his septative Mr Cranney at the
meeting on 31 August. | accept that in the samsirailar words he expressed the
following which was set out at para. 52 of Mr Harwitness statement;

Originally Mr Hagger said that he had no knowledgfethe cannabis in the
cake, and only after the failed drug test on 3 Age011 did he do any
research. Only then did he find out about thees® cannabis in the cake
which he had eaten several slices of.

Ms Hagger had originally said that he was intoxedt He was now saying
that he had only had a couple of beers.

Mr Hagger's witnesses said that people were talkaigput the “infamous
cake”, and Ms Lyttle said she drove several pebtplme who were affected by
the cake, yet Mr Hagger apparently knew nothinthizf until 3 August 2011.

Although some of his witnesses were immediatedgtaff by the cake despite
having only one slice and having been drinking, altdough Mr Hagger was
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a former regular cannabis user, he had severakslibut said that he noticed
no effects.

As well as these issues which went to the plaitgibil Mr Hagger’s account, |
was also concerned about his responsibility andoaotability given that he
worked in a safety-sensitive area, given that Gdtwrt has drug policies ,
given he was in a leadership role, and given that the was under a drug
rehabilitation contract. | noted that Mr Hagger dhanitially advised that he
was too intoxicated to know he was eating lacececaln doing so, he was
putting himself in a situation where he was at .riskévir Hagger had a
responsibility not to put himself in harm’s way.

[39] It is clear that safety was and had to be paraméoin€entrePort in the
operation run by it. The disciplinary investigationust also be looked at against the
particular circumstances that the nature of thecomduct alleged against Mr Hagger
raised the employer’'s concerns about safety inwdskplace. Mr Hagger was in a
leadership role as a foreman and worked in a safatgitive area, at times with heavy

machinery.

[40] The employer needed to have confidence in its eyepl® that they would
observe all safety requirements, including the fmtibn against presenting for work
while impaired or influenced by drugs or alcohdh turn CentrePort could not be
seen to in any way condone breaches of safety aonltl ¢cake disciplinary action
justifiably to demonstrate its intolerance of lapgesafety requirements.

[41] Although CentrePort had offered Mr Hagger an oppoty to address the
dismissal action proposed, and although Mr Hagggemdt take up the opportunity,
CentrePort nevertheless, | find, considered relewaatters such as his long service,
along with adverse matters such as his previoustipmgest, breach of safety
requirements and the warnings he had been givergontluding that summary
dismissal was a response open to it for the misectndlhe 1 April amendment to the
Employment Relations Act at s 103A recognises thate is a range of fair and
reasonable responses open to an employer to makeyirsituation where it has
reasonable grounds for believing, and it does beli¢hat serious misconduct has

taken place.

Deter mination

[42] CentrePort made it clear to Mr Hagger that his axalion was not regarded
as reasonable or probable. | find that CenttefPasssessment of Mr Hagger’s

conduct was one that in the circumstances a faiireaasonable employer was able to
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make. It is not for the Authority to weigh up #lle information again and make a

decision that was the employer’s to make justiffabl

[43] Applying the test of s 103A, the Authority is ségd that the summary

dismissal of Mr Hagger was justified.
Costs

[44] Costs are reserved. If the parties, through ttegiresentatives, cannot settle
costs, CentrePort may apply for an order within days of the date of this

determination, and Mr Hagger shall have a furili¥edays in which to reply.

A Dumbleton
Member of the Employment Relations Authority



