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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Mr Hume claims that he was unjustifiably dismisd®dthe respondent on
2 September 2011. He also claims an unjustifieshdliantage in relation to an
alleged failure to pay all outstanding wages ankitlhy pay. Mr Hume also seeks a

penalty for an alleged failure to provide him wath employment agreement.
The non-appear ance of the respondent

[2] All communications between the Authority and thep@ndent were through
the respondent’s director and sole shareholderAmdirew McEwan. Mr McEwan
did not lodge a statement in reply but indicated wgy of various written
communications with the Authority that Mr Hume haelver been an employee of the

respondent company but had been at all times aamiot.
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[3] Mr McEwan failed to take part in two pre-arrangedephone directions
conferences and indicated by email to the Authgttgr to the investigation meeting
that he would not be attending it for reasons atgcas he lived in Auckland. Whilst
the cost of flying from Auckland to Christchurchdaback is reasonably significant,
Mr Hume cannot be prejudiced because Mr McEwarslimeAuckland. The factory
he owns, at which Mr Hume worked, is in Christclijyrand that is where it was

appropriate for the investigation meeting to talece.

[4] Being satisfied that Mr McEwan had been given adegguotice of the
telephone directions conferences and the invegiigaineeting, and that it was
appropriate for the investigation meeting to bedhal Christchurch because of the
location of the workplace, | decided to proceedhvilie investigation meeting set
down for 29 March 2012 without Mr McEwan being et

[5] Mr McEwan had been previously warned in writingtbg Authority that if he
did not wish to attend the investigation meetingsheuld provide such evidence as he
wished to by way of sworn affidavit, although swshdence would not carry as much
weight as he would not be present to have his ecel¢ested by me and by way of
cross examination. Mr McEwan did not provide a swaffidavit but did write a
number of emails to the Authority in the periodde® up to the investigation
meeting making various points in support of histeation that Mr Hume had been a
contractor. All of those points were put to Mr Heilny me during the investigation

meeting and his answers to those points form agbanis determination.

[6] It is regrettable that Mr McEwan chose not to aitdme investigation meeting
as there were various issues that were the subfetitect conflicts of evidence and
Mr McEwan'’s participation in the investigation miegtwould no doubt have assisted
me in deciding whose evidence was to be prefemeglach case. However, in the
absence of Mr McEwan, and given that Mr Hume wass@nt in person and came
across as a credible and honest witness, in ez where there was a conflict, |

must prefer Mr Hume’s evidence.

[7] After the investigation meeting | gave Mr McEware tbpportunity to make
submissions in response to the submissions of Mnéisl counsel, provided at the
end of the investigation meeting. Mr McEwan toaolkantage of the opportunity and
provided written submissions to the Authority. those submissions, Mr McEwan

provided, inter alia, more details about why hemieated the arrangement with
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Mr Hume, including that Mr Hume had caused the la$sa major customer.
However, these details should have been providéord¢he investigation meeting,
preferably as oral evidence. It is not appropri&te reasons of cost, to reconvene
another investigation meeting to put these detaildr Hume. In any event, the main
gist of the allegations relied on by Mr McEwan,ttN& Hume had ceased to perform
his duties adequately or at all, were put by meévitoHume at the investigation

meeting.
Thefacts and evidence

[8] Mr Hume answered an advertisement on the Seek tgediund June 2011
which reported that the respondent was seeking aei@k Manager for its
Christchurch-based pie making business. Mr Humed $aat Mr McEwan had
recently acquired the business. Unfortunatelyppyoof the advertisement was not
available for the Authority to consider but Mr Husyevidence is that it made clear

that the role was a permanent part-time employrpesition.

[9] Mr Hume received an email from Mr McEwan in respetthis application
and then took part in a telephone conversation Wwith, during which Mr Hume
explained that he was seeking a challenging raigguhis considerable experience in
the food packaging industry. Mr McEwan, who wasdmhin Auckland at that time
also, agreed that Mr Hume should visit the factomg give Mr McEwan his views on

the operation.

[10] Mr Hume visited the factory on Tuesday, 14 Junel28dd sent an email to
Mr McEwan setting out his initial views of the bagss. In the body of the email,
Mr Hume stated the following:

Anyway | thought why don’t we start with an 8 weektract $30.00
per hr 20 to 30 hrs per week with use of the cathave my own
phone and laptop.

After that we can review and talk about whethergmeahead with a
more permanent arrangement with some bonus formydéace.

| would like to devote my remaining hrs in the weekverseeing the
trusts activities and mentoring the key staff there

[11] The reference to thieustin the final paragraph above is to the charitahlet

at which Mr Hume worked part time.
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[12] Mr Hume and Mr McEwan had another telephone comiiens following this
email during which Mr McEwan told Mr Hume that heanted him to take up the
position.

[13] Mr Hume explained to the Authority that he had ssigd an initial eight
week contract as a courtesy to the company asuid see that it did not have a lot of
money available and he regarded it as an effettiabperiod for both parties. He
had suggested $30 an hour because that was thedkagdised on the Seek website.

[14] Mr Hume said that he had initially suggested thatphovide his own laptop

because he was not aware whether a laptop woudtvditable within the respondent
company. As it turned out, he was able to usedéspondent’s pc but used his own
laptop at home. There was also a company caradlaifor Mr Hume, which he used

regularly once he was appointed.

[15] Mr Hume said that, during the telephone conversatith Mr McEwan after
he had sent his email of 14 June, Mr McEwan ha@@ed the terms suggested by
Mr Hume. Mr Hume’s evidence was that he himsetf kaggested he be taken on as
a contractor because he had felt that would beeeasid cheaper for the respondent
company but that Mr McEwan had said that he preterno take him on as an

employee.

[16] On questioning Mr Hume, it was not completely cledrether Mr McEwan
had been talking about Mr Hume being taken on asngployee or being paid as if he
were an employee through the payroll system. inement, it is common ground that

Mr Hume was paid through the payroll system like ¢tther employees.

[17] Mr Hume said that, during the first few weeks of period of working for the
respondent, he spent it learning the ropes anéhgedti know the business. He said
that Mr McEwan only appeared at the factory ongeubhout his entire period of

working for the respondent.

[18] MrHume gave evidence that he was the manager angehof the whole
operation, which consisted of an employee calledidawho had been with the
company for several years carrying out sales amdirgdanother employee called
Dee, who supervised the pie makers but who alseedaout administrative work; a
packer; a driver; four bakers and one cleaner.
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[19] Mr Hume’s duties consisted of all the duties thia¢ evould expect a general
manager of a small operation to carry out, inclgdihisciplining staff, hiring staff,
staff management, sales, marketing, debt collectiurchasing, banking,
administration, setting up proper recording systeadministrative assistance and

setting up a food safety programme.

[20] Unlike the other staff, Mr Hume did not clock indamut but submitted
timesheets. He explained that this was becausadh@ften carried out duties for the
respondent away from the factory first thing in tmerning, such as picking up
supplies or meeting with customers and potentiataraners (who preferred meetings
before 11am). He also used to carry out work lerrespondent after he had left the
office at around 2.30pm from which he would noturatto the factory until the

following day.

[21] Mr Hume explained that he did most of his work, ethdid not involve visits
or travelling, in the premises of the responderd anly worked from home in the
evenings, for which he did not charge. He said tiia had been his way of working

throughout his working life (which consisted of anal 30 years as a manager).

[22] Mr Hume said that he had not been given an emplayragreement but had
not let this concern him because he had felt hepuaiected by statutory law in any
event. He said that many of the other employegsdi have copies of employment

agreements in any event.

[23] Mr Hume explained that he owned his own companytbat it had never
traded and he was not GST registered. He explaimgdhe had never worked as a
contractor in his life. He also explained that tiel have another job which
Mr McEwan had been aware of when he had startedthwihvolved working for a
charitable trust. Mr Hume said that his hours wugkfor the charitable trust had

varied in accordance with the demands of his wotkerespondent company.

[24] Mr Hume said that he used his own personal emalitesd when emailing for
the company, but this had been on the instructidravicEwan who had wished to

prevent the other staff being able to see Mr Hureaigils on confidential matters.

[25] Mr Hume said that he had a business card whichdtas name and the name

of the company, although not his position, and dthaer staff who had business cards
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also had no position shown on them. This busireesd had been obtained by

Mr Hume with Mr McEwan’s knowledge.

[26] Mr Hume said that he had never taken a holidayiak Ieave whilst he had
been working for the respondent company and hadlisocussed with Mr McEwan

what would happen if he had wished to take a hglatebecame sick.
[27] Mr Hume was paid a bonus along with other staff wieoe employees.

[28] Mr Hume explained that, whilst he would run criticssues past Mr McEwan,
such as major purchases or issues to do with gritia ran the day-to-day affairs of
the office using his own initiative and experienéé¢e gave an example of disciplining
one of the bakers for having left a strongly abesivessage on his telephone during
the period when Christchurch had been disruptechégvy snow. He had also
disciplined another staff member for failing toléel instructions, although that had

been with Mr McEwan’s knowledge and approval.

[29] Mr Hume explained that his hours varied from weekveek because the
demands of the job varied from day-to-day and weekeek. He said that he did not
have to get permission from Mr McEwan as to whemvbald finish work on any day

or whether he decided not to work on a Friday, Whi@as the quietest day for the

business.

[30] Mr Hume said that the company had engaged oneamatrto his knowledge;
namely, someone who ran the payroll and collectdutsdon behalf of the company
twice a month. This arrangement had been terndnatben Mr Hume had

commenced working for the respondent and he toek the tasks.

[31] Although Mr Hume had originally suggested that aheangement be reviewed
after eight weeks, to which Mr McEwan had agreedppeared that neither of them
noticed when the eight weeks had passed and saoseasdions took place with
respect to how the arrangement would work goingvémd. The arrangement
eventually lasted 11 weeks before it was terminatetlir McEwan.

[32] On 2 September 2011, Mr McEwan sent an email tdHhne at 11.06am

with the subject headingemsand which read as follows:



lan,

Can you drop all PFL items back to the factory ASAR is not
working out but thanks for your efforts.

car
keys
cards x 2
phone
cash
door keys
etc

many thanks all the best
Andrew

[33] Mr Hume’s evidence was that this email had conmapietely out of the blue
and that he had had no idea why the arrangemenbeiag terminated. He sent an

email in reply on Sunday, 4 September which inailithe following:

This is a most peculiar way to end our relationshipou obviously
have a lack of experience in this area. Firstlyydp this over the
phone or face-to-face not by email so a departare lve organised in
an orderly and professional manner. Why did yaaoktht necessary
to toll bar the phone? Do you think | am goingrifo you off? You
are obviously a poor judge of character.

[34] Mr Hume went on to say in his email to Mr McEwarattine would not be
returning the company property until he was patl wages, holiday pay etc”.
Mr Hume then went on to explain in considerablail@ethat he felt needed doing in

the company for it to continue trading successfully

[35] Mr McEwan’s reply addressed some of those issuessipect of the business,
which indicated that he seemed to disagree withesofithe business decisions that
had been taken. He also stated that he had enwgddng with Mr Hume, apart
from “the email inertia”. He then stated that he needed the company itetmsed

before any payments would be made.

[36] Unfortunately, the content of the email exchandeast followed between
Mr Hume and Mr McEwan then rapidly broke down witln McEwan threatening to
go to the Police if the company items were notrrezd and Mr Hume saying that he

would take“an improper dismissal case”

[37] On the advice of his adviser, Mr Hume had returtiedproperty belonging to
the respondent company, including the car, in teekncommencing 5 September but
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the respondent did not pay the wage arrears andalyopay that Mr Hume claimed

were owing.
Findings

[38] The law relating to the determination of whetherradividual is an employee
or independent contractor is well settled in Nevaldad. The starting point is s6(2)
of the Employment Relations Act 2000 (the Act) whstates:

In deciding for the purposes of subsection (1)(bgther a person is
employed by another person under a contract ofieserthe Court or
the Authority (as the case may be) must deternmeeadal nature of
the relationship between them.

[39] Section 6(3) of the Act states as follows:

For the purpose of subsection (2) the Court orAlhority —

@) Must consider all relevant matters, including angttars that
indicate the intention of the parties; and

(b) Is not to treat as a determining matter any stataniy the
persons that describes the nature of the relatignsh

[40] The leading case on determining whether an indalidkian employee or an
independent contractor in New Zealand is the Supr€wurt case dBryson v Three
Foot Six Ltd[2005] ERNZ 372 which held that the starting pasto examine the
terms and conditions of the contract and the wagpédrated in practice and then to
apply the three tests (the control test, the imtiegn test and the fundamental or
economical reality test).

[41] Unfortunately, no written contract of any kind (dmpment or contractor)
between Mr Hume and the respondent company existdhee apparent intention of
the parties seemed to be completely at odds, withiivne saying that he had always
viewed himself as being an employee and Mr McEwartirg in his emails to the
Authority that Mr Hume had always been an indepahdentractor. Therefore, it is

necessary to step back and look at the overallaatithe relationship.

[42] The most immediately notable aspect of the relatignis that Mr Hume was
paid through the company’s payroll system, with Isever deductions being taken,
Kiwisaver employer contributions being made anduahtteave accrual being shown.
Mr McEwan has stated in his emails to the Authooityseveral occasions that he had

allowed Mr Hume to be paid via the payroll systemassist Mr Hume so that he
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would not have to deal with the taxation complioasi of being a contractor. On this
point, it is to be noted that the respondent compees struggling financially (having
made another employee redundant shortly before iinédcommenced, and having
stopped using the services of a contractor to sigatyroll and debt collection). It
therefore seems unlikely that Mr McEwan would haxguntarily agreed to put
Mr Hume through the payroll system, showing theraalcof holidays and making
Kiwisaver contributions, simply to assist him withoany obligation. Despite
Mr McEwan’s protestations that this is a red heyyiih appears to me that the fact of
putting Mr Hume onto the payroll system with Kiwiga employer contributions
being made, is strongly indicative of Mr Hume beimgentionally treated as an

employee by the employer.

[43] However, | cannot take this fact alone as detertivi@af Mr Hume’s status,
and so | turn to the other factors which came ghtliduring the Authority’s

investigation, applying the three tests referredliove as | am obliged to do.
The control test

[44] This test considers the degree of control or sugierv exercised by the
employer over the alleged employee’s work. Mr Hisnavidence was that there was
little or no day-to-day supervision of his work Bjr McEwan but that this was
because Mr McEwan was based in Auckland and bedduséume was effectively
the most senior person in the Christchurch operatia this sort of situation, | do not
find the control test particularly assists me iidang one way or the other because,
although there was little direct day-to-day contweér Mr Hume (which, on the face
of it, would indicate that he was working as a cacitor), the position was a
particularly senior one, being the general managed, so one would not expect a

general manager to be subject to day-to-day sugpervin any event.
[45] |therefore set this test aside.
Integration test

[46] This test examines whether the work performed kyalleged employee is an
integral part of the business. | find this testcmmore helpful in this particular case.
Mr Hume carried out virtually every aspect of assia general manager role. He did
not have cheque-signing powers (Mr McEwan retathede), but Mr Hume said that

this had not been unusual when he had held theofajeneral manager in previous
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companies. However, he had a business card, dneveompany’s vehicle, used the
company’s computer when he was in the office, hhd tight (arguably the

obligation) to manage and discipline staff, repn¢sé the company in his dealings
with the company’s suppliers, customers and pakntistomers and signed off the
accounts. He also carried out numerous other akaay duties consistent with that
of a fully integrated general manager. Indeedpritier to do his job effectively, he
needed to be fully integrated into the respondentpgany.

[47] Therefore, | believe that the application of thiegration test strongly favours
an interpretation of Mr Hume being an employee hedf tespondent rather than an

independent contractor.
The fundamental or economic reality test

[48] This test considers whether the alleged employegagad themselves to

perform the services with the employer as a pessdiusiness on their own account.

[49] Mr Hume gave evidence that, although he had his cempany, it was not
trading and that he was not GST registered. MrWhaf in his emails to the
Authority and in his written submissions, pointaed that Mr Hume had another role
which he carried out at the same time as he wodsedeneral manager. However,
this is not unusual in a part-time position and domt, in itself, indicate that

Mr Hume was clearly a contractor.

[50] Unlike a self employed plumber or a carpenter, gdyq would typically take
on different jobs with different customers as tlaeige, Mr Hume worked every week
day (and the occasional weekend) for the respondestk after week, until the
arrangement was terminated by Mr McEwan.

[51] Taking all this into account, | believe that thedamental test shows that it is

more likely that Mr Hume was an employee than aependent contractor.
The overall picture

[52] Stepping back and reviewing the overall picturetls relationship, the
evidence seems very strongly to indicate that Mmewas an employee and not an
independent contractor of the respondent. The e@eer to the terncontractin his

email to Mr McEwan dated 14 June 2011 could equedfier to an employment
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contract as easily as an independent contract samdti determinative either way in

my view.

[53] The fact that Mr Hume and Mr McEwan agreed on a8katrial also does not
mean that the arrangement could only be an indegm¢ndontractor one. It is
perfectly possible for an employee and employeagiee to an 8 week trial (although

there are statutory requirements for them to biel)al

[54] Taking all these factors into account, | prefer éveence of Mr Hume, and

find that Mr Hume was an employee of the respondeotking on a part-time basis.
Wasthisafixed term employment arrangement?

[55] Although the initial proposal was that Mr Hume wabwork for eight weeks
and then have the position reviewed, this did notuo and Mr Hume continued
working beyond the eight week point for a totaletdven weeks. In any event, the
requirements of s66 of the Act, relating to fixedn employment, make clear that,
before an employee and employer agree that theagmeht will be a fixed term, the
employer must have genuine reasons based on rédsaraunds to specify that the
employment of the employee is to end at the cldsz specified date or period and
advise the employee of when or how his employmettemnd and the reasons for
ending in that way. It is established law that asipg a fixed term contract simply
for the purposes of seeing whether the arrangemvéhivork out or not is not a

genuine reason pursuant to s66.

[56] | am therefore satisfied that this arrangement masa fixed term agreement
pursuant to s66 of the Act. Although there wasnaal intention on both sides for
the arrangement to be treated as an 8 week tniedpehat period passed, and at that

point became part-time permanent employment.
The claim of unjustified dismissal

[57] Having considered the employment status of Mr Hame concluded that he
was an employee, he is therefore entitled to raipersonal grievance of unjustified

dismissal.
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[58] Section 103A of the Act sets out the test for deieing whether a dismissal
Is justifiable. As the termination of the employmef Mr Hume took place after
1 April 2011, the test to apply is as follows:

...whether the employer’s actions, and how the eraplagted, were
what a fair and reasonable employer could have donall the
circumstances at the time the dismissal occurred.

[59] Section 103A then goes on to set out the issueisthiga Authority must
consider, including whether there was a sufficiemestigation before dismissing,
whether the employer raised concerns with the eyegldefore dismissing, whether
the employer gave the employee a reasonable oppyrtto respond to the
employer’s concerns and whether the employer gehuitonsidered the employee’s

explanation.

[60] It is clear from the email sent to Mr Hume by MrBgan on 2 September
2011 that none of those aspects of s103A werefisdtis Indeed, to the day of the
investigation meeting, Mr Hume remained uncertant@ the true reason for the
termination of the employment. Although allegatomave been made by
Mr McEwan in his submissions and emails to the At since Mr Hume lodged
his statement of problem, the Authority has notnbalele to investigate them properly
because of the absence of any independent evidenttee matter from Mr McEwan
prior to the investigation meeting. Suffice to sénat Mr Hume denied at the
investigation meeting abandoning his employmentrastdcommunicating with staff,
customers and Mr McEwan. As Mr McEwan’'s evidenee all unsworn and

uncorroborated, | prefer Mr Hume’s sworn evidence.

[61] It is clear that Mr McEwan’'s actions in terminatirige employment of
Mr Hume were procedurally unjustified by references103A. | find, therefore, that

Mr Hume succeeds in his personal grievance contplain
Arrearsof pay

[62] MrHume states that he is owed unpaid wages of5®1@oss, being pay
relating to the last two weeks of his employmenbmto his termination, amounting
to 45 hours @ $30 per hour. Mr McEwan has neveeréed that Mr Hume has been
paid for the final two weeks of his employment dram therefore satisfied that the

sum is owing to Mr Hume.
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[63] Mr Hume also claims holiday pay of 8% which he oldtes at a total of
$464.40. Although both Mr Hume’s advocate had ested and the Authority had
directed the respondent to produce time and wagmwds, these were not produced
and so | am satisfied that it is appropriate ty @ Mr Hume’s calculation in this

respect.
Remediesin respect of the unjustified dismissal
Reimbursement of lost wages

[64] Section 123(1)(b) of the Act relates to the reinsleanent to the employee of a
sum equal to the whole or any part of the wagestloer money lost by the employee
as a result of the grievance. Mr Hume is, howewbligated to mitigate his loss by
making reasonable efforts to find alternative engplent.

[65] Mr Hume gave evidence that he was still unemploged, had been trying to
find an alternative position in the area of salemnagement, general management,
operations and key account management. He saichéhhas applied for a small
number of specific jobs and has had one intervieseshis dismissal. Although he is
looking for part-time work ideally, he would be peged to carry out full time work if
necessary. He was restricting his search to thestChurch area because he wanted

to be near his 8 grandchildren.

[66] Whilst | am satisfied that Mr Hume has made effadsfind alternative
employment, | believe that he may be restrictingdelf unduly by looking only for
management level roles in Christchurch. He saitsHeoking for challenging work
but there will no doubt be other employment avddalwhich would give him an

income.

[67] For this reason, | do not accept that it is appabprfor me to exercise my

discretion pursuant to s128(3) of the Act to ortther respondent to pay to Mr Hume a
sum greater than that set out in s128(2). Sedi&@{2) states that, whether or not the
Authority provides for any other remedies, the Auitty must, subject to subsection
(3) in s124, order the employer to pay to the erygsothe lesser of a sum equal to

that lost remuneration or to three months’ ordirtane remuneration.

[68] Accordingly, | believe it is appropriate for thespgndent to pay to Mr Hume
the equivalent of 13 weeks’ pay in respect of lestges following from the
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unjustifiable dismissal. Taking into account theuts set out in the timesheets
supplied by Mr Hume, over a period of eight wee&snorked an average of 26 hours
per week. In the absence of evidence that he wioal@ worked less or more than
these hours if he had not been dismissed, | a&rdum of $10,140 gross.

Compensation for humiliation, loss of dignity anglry to feelings

[69] Mr Hume gave evidence of the effect upon him ohpalismissed. He said
he had been shocked, he had been unable to spbaakfamily for three days due to
his embarrassment, and had been prescribed arggdgmits by his doctor. Whilst he
had been made redundant on two previous occasionspth occasions he had been

taken through a proper process. On this occagdrmald not been.

[70] | am satisfied that the manner by which Mr Hume baén dismissed was
such that it would have caused MrHume a reasonaljpificant amount of
humiliation, loss of dignity and injury to feelingsd that it is therefore appropriate to

award him compensation pursuant to s123(1)(c) efitt.

[71] Mr Hume’s advocate suggests that an appropriatevsonid be $10,000. He
also asked me to take into account allegationshhdtbeen levelled at Mr Hume after
the dismissal by Mr McEwan in various emails he badt to the Authority. Whilst
these allegations would no doubt have been upgetitMr Hume, | do not feel able
to take them into account as they are completlhesiatl, and they post date the

dismissal, when the respondent’s duty to Mr Humaraesmployee had ceased.

[72] Therefore, | restrict myself to taking into accotim manner and effect of the
dismissal. | am aware that Mr Hume had only beemking for the respondent
between June and September and therefore beliate$ilD,000 is excessive. |

believe that an appropriate award is the sum @¥Ckb,
Contribution

[73] Section 124 of the Act requires me to consideretktent to which the actions
of the employee contributed towards the situatibat tgave rise to the personal
grievance and, if those actions so require, togedhie remedies that would otherwise

have been awarded accordingly.
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[74] Although allegations have been made by Mr McEwaairesy Mr Hume in his
emails to the Authority which seek to persuade rhat tMr Hume has been
blameworthy, it has been impossible to test theHegations fully because
Mr McEwan failed to attend the investigation megtiaind they were mostly of a
general nature. Mr McEwan had also asserted thatHihe had abandoned his
employment and had failed in his duties. Againyds impossible to properly test
these allegations in the absence of Mr McEwan. HMime was adamant that he had
not abandoned his employment and had continuedntoranicate with both staff and

customers until he was dismissed.

[75] On the evidence available, | do not see any jastifbn in reducing the awards
as | cannot find any cogent evidence that Mr Humesons were in any way

blameworthy. Therefore | decline to reduce therd&@ursuant to s124 of the Act.
Interest

[76] Mr Hume asks that interest be awarded on the hplgky and arrears of
wages. Paragraph 11 of schedule 2 of the Act gesvihat, in any matter involving
the recovery of any money, the Authority may, ithinks fit, order the inclusion, in
the sum for which judgment is given, of interestihee rate prescribed under section
87(3) of the Judicature Act 1908, on the whole ant pf the money for the whole or
part of the period between the date when the caligetion arose and the date of

payment in accordance with the determination ofAtthority.

[77] Accordingly, | order that the respondent must pdgriest at the rate of 5% per
annum on the sums of $464.40 and $1,350 to belatddufrom 2 September 2011

until the sums are paid in full.
Penalty

[78] Mr Hume seeks a penalty against the respondemtréarch of s130 of the Act.

Whilst the respondent has failed to comply witteguest for wage and time records,
neither Mr Hume nor the Authority has been paradyl handicapped by the

respondent’s failure to supply them. Arguablywal, if the respondent had truly

believed that Mr Hume was a contractor, no oblajatio have kept wage and time
records would have arisen in any event. For theasons, | decline to order the
payment of a penalty against the respondent.
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Summary
[79] The respondent is to pay to Mr Hume the followiogs:

a. $464.40 gross, plus interest at 5% per annum, toabeulated from
2 September 2011 until the sum is paid in full;

b. $1,350 gross, plus interest at 5% per annum, tedeulated from
2 September 2011 until the sum is paid in full;

c. $10,140 gross in respect of lost wages as a regulr Hume'’s

unjustifiable dismissal; and

d. $5,000 in respect of compensation for humiliatimss of dignity and
injury to feelings.

Costs

[80] MrHume’'s advocate asks that | award costs agathst respondent
immediately. However, as Mr McEwan was not atitivestigation meeting | believe
that it would be in breach of the rules of natytedtice to award costs against the
respondent without giving him a chance to addressdsue specifically. | therefore

adopt the normal procedure and reserve costs.

[81] Any claim for costs by Mr Hume should be made bygiag and serving a
memorandum within 28 days of the date of this daeiesition, and the respondent
shall have a further 28 days to lodge and serveguly

David Appleton
Member of the Employment Relations Authority



