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DETERMINATION OF THE AUTHORITY

[1] This determination brings to a conclusion a longning saga over the
delivery of certain wines to Ms Gudopp as part gifead terms of settlement. The
details of the arrangements are set out in my eradietermination making a
compliance order [2011] NZERA Wellington 173.

[2] Following an agreement reached between the padtiethe investigation
meeting, Ms Gudopp has been provided with theftwlt months supply of wine to
the parties’ satisfaction, and the agreed refer@adeer satisfaction. | congratulate
the parties on coming to this resolution, albeitlweyond the timeframe agreed in
the terms of settlement. It means that the reqmerdgs on Dhall and Nash, including
those set out in the compliance order made in [ROIZERA Wellington 173 (dated

10 November), have been met. However, the issgesif remains.

[3] Mr Wilson, on behalf of Ms Gudopp, who was legadigled, seeks solicitor

client costs in excess of $3,500 for both applaratifor compliance, one in relation to



2
orders of wine in September 2011, and the otheglation to the other three orders of

wine in the following three months. Dhall and Nashurn seek costs of over $3,000.

[4] The main issue between the parties has been the dmsiment on which
Dhall and Nash would supply Ms Gudopp with a sé@cbf wines of her choosing at
trade rates. Despite all Mr Dhall has impresseshupe, that matter was determined
on 10 November and the Authority simply can notde¢ermine the issue,
notwithstanding his urgings. At that date Dhaldddash was required to comply
with the compliance order by providing Ms Gudopphathe stock she ordered from a
trade catalogue. If that catalogue came to beobdhate, Dhall and Nash was under
an obligation to supply Ms Gudopp with a new copyhe trade catalogue as soon as
it came into effect. While Mr Dhall noted that Dihand Nash no longer used trade
catalogues, it is relevant that a large number iok# on the trade catalogue remain
available for purchase through Dhall and Nash’s siteb Furthermore, the list
previously made available by Mr Dhall did not p&iany way for Ms Gudopp to
ascertain whether or not a selection made from dogument would be at trade
prices. In addition, the reference was not pravide the form undertaken by Mr
Dhall in the course of the first investigation. Mhall then failed to provide the stock

ordered by Ms Gudopp over the next three months.

[5] Dhall and Nash has not met its obligations withie timeframes set by the
original terms of agreement, which has been a nragson for the problems here. A
further problem is that Mr Dhall, at best, misipiated the terms of the agreement
and provided a product list that favoured Dhall &tah, as it was restricted to stock
on hand only. However, the products availableade customers were much broader
than this, as its own website shows. FurthermdseGudopp did not have the ability
to determine on the basis of the list supplied hyDhall as to whether the prices
offered were trade prices. Any failures or delayscompliance are therefore the
consequence of Dhall and Nash Fine Wines Limitéallsires and omissions, rather
than anything Ms Gudopp is responsible for. She,wad is, entitled to enforce the

terms of her settlement.

[6] It therefore follows that both applications werecessary in order for Ms
Gudopp to get compliance with the parties’ termsseftlement, and that she is
entitled to seek a contribution towards her co#tss fundamental to the workings of

the employment relations system that settlements adthered to. In these
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circumstances, Ms Gudopp is entitled to a contidouto her legal costs, rather than
contribute to those of Dhall and Nash. On the otfaad, a sense of proportion needs
to be maintained. The sum in issue equated tondrdk2,000 of trade stock.
Therefore it would seem unnecessary to spend iassxaf $3,500 to enforce such an
agreement. Similarly, the matter has not invoheedbt of time in meetings and

preparation.

[7] In all the circumstances of this case | considet,tgiven the need for two,
albeit very brief, investigation meetings, a cdmition to the applicant’s costs in the
sum of $1,500 is appropriate. | therefore orderréspondent, Dhall and Nash Fine
Wines Limited, to pay to the applicant, Kathy Gudpihe sum of $1,500 in costs.

G J Wood
Member of the Employment Relations Authority



