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Employment relationship problem

[1] Lisa Grimes worked for T & R Distributors Limitedom about February 2004 until
26 August 2004 when her employment was terminased eesult of redundancy. There are two
aspects to her problem. First, Ms Grimes is @itaf the manner in which the decision to make her
redundant was made and implemented. To resol¥¢gtbblem, | will need to assess some factual
disputes as to exactly what happened on 26 Audit.2 In particular there are disputes between
Ms Grimes and Steve Adams, the company managedecondly, Ms Grimes says that she was
sexually harassed by Mr Adams on 26 August 2004 andanother occasion during the
employment. Again, it will be necessary to resotlie disputed accounts of Ms Grimes and
Mr Adams.

[2] Despite mediation, Ms Grimes and T & R Distributevesre not able to resolve this problem.
Theredundancy decision

[8] Ms Grimes was employed as a Customer Services \WasePerson at the business premises
in Christchurch. The Christchurch business of An@eilings Limited, a subsidiary company, is
also based at the same premises which compris#ie® and a warehouse. Patrick Nicholas is the
manager of Angus Ceilings Limited and Ms Grimeskedrunder his supervision. Ms Grimes was
the only T & R Distributors employee based at thasamises.

[4] When Ms Grimes started work, she had to set upfiee and systems as no-one had been
employed in that role previously. She is critichlhow well T & R Distributors supported her
position because the sales representative suppsrbased away from Christchurch. That amounts
to a criticism of T & R Distributors’ business juslgent. Ms Grimes also believes that
Mr Nicholas wanted a man employed rather than hethé position. However, it is common
ground that T & R Distributors has not employed @y else in Christchurch following the
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decision to disestablish Ms Grimes’s position.tHase circumstances, there can be no doubt about
the genuineness of the redundancy situation.

[5] The first Ms Grimes knew about any proposed rednoglavas when she was phoned on
19 August 2004 by Mr Adams who asked her to stanthé fax to receive a letter from him which
he then sent. The letter advised that consideratias being given to redundancy and proposed a
meeting on 24 August in order to outline the ragienand discuss the possible implications for
Ms Grimes. Ms Grimes was encouraged to bring a@tperson or representative.

[6] That meeting took place on 24 August. Ms Grimeaswigh her Peter Lawson and Mr Adams
and Mr Nicholas represented T & R Distributors. Mmson is an experienced union official. The
meeting took about 30 minutes. Mr Adams outlined tompany rationale and responded to
guestions from Mr Lawson. Arrangements were thawlenfor a further meeting for 10.00 am on
Thursday 26 August as an opportunity for Ms Grinteepresent any options given the company’s
situation as outlined. Mr Nicholas made some ndtegtng the meeting from which he typed up a
fuller note afterwards. | accept the typed notesa accurate summary of what happened at the
meeting.

[7] Ms Grimes believes that T & R Distributors had athg decided to dismiss her before this
meeting. However, | accept that the meeting wagruine attempt by T & R Distributors to
consult with Ms Grimes about a proposal.

[8] Ms Grimes spent some time drafting a response #feeP4 August meeting. In particular,
she pointed to her good work to date, the origintgntion that her position was for the long term,
and the difficulties with sales representative supp She queried why she had only recently been
provided with a written employment agreement fansig and asked T & R Distributors to
consider her proposal that her position be contrtaeachieve higher sales results.

Events of 26 August

[9] The meeting on Thursday 26 August involved the samadicipants. Mr Adams and
Mr Nicholas were given a copy of Ms Grimes’s writteesponse and took an adjournment to
consider it. When they returned to the meeting,Adams went through and responded to the
various points made by Ms Grimes. He then saitlttteaposition could no longer be sustained and
spoke about it ceasing immediately. Mr Lawson #MslGrimes then took an adjournment after
which Mr Lawson spoke on his own to Mr Adams andNitholas. Mr Lawson indicated that
Ms Grimes was prepared to cease work immediatelly pay in lieu of notice but she wanted a
reference confirming the redundancy. That was eab@nd Mr Lawson then returned to where
Ms Grimes was and confirmed she could finish ctihec her personal possessions and leave.
Mr Lawson then left the office. To this point, theare no grounds for any complaint by
Ms Grimes.

[10] T & R Distributors say that, during the brief dission between the three men, Mr Lawson
was asked to remain until Ms Grimes had left. Mwkon did not give evidence as he represented
Ms Grimes in the investigation meeting. Mr Adanasdsin evidence that he was present in the
office as Mr Lawson left but he did not ask Mr Lamsto remain while Ms Grimes finished
packing up. With hindsight, | can say that whdtolwed probably would not have happened if
Mr Lawson had remained but Mr Lawson’s departuresdaot affect the merits of what happened
shortly after he left.

[11] Once Mr Lawson had left, only Ms Grimes and Mr Adawere in the office. Mr Nicholas
was still upstairs. Ms Grimes was behind her agddter computer deleting personal emails and the
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like. Mr Adams says that he asked Ms Grimes what was doing, did not receive a response,
asked her not to delete any company informatioajnagid not get a response, then went over to the
desk, and from in front of the desk put his rigithaut to block the screen and told her to stop. H
says that Ms Grimes leaned forward as if to stop $&eing what was on the screen at which point
her upper arm came into contact with his arm. Ms@&s then leapt up from her chair and claimed
that he had sexually harassed her. Mr Adams say$ie never went behind the desk.

[12] Ms Grimes says that Mr Adams came down the stdies 8r Lawson had left, she was
standing behind the desk deleting her emails, sl Him she was deleting her emails, then
Mr Adams threw his hands around her chest acrosdbteasts and pulled her away from the
computer. Ms Grimes accused Mr Adams of sexuadsanent and told him to get away.

[13] There is also a disagreement about whether Mr Adaerg upstairs to get Mr Nicholas or
whether he just called upstairs. Mr Nicholas'device is that Mr Adams came upstairs to get him.
| accept Mr Nicholas’s evidence on the point. doakhccept his evidence that he went straight
downstairs with Mr Adams, that Ms Grimes made thhegation about sexual harassment and that
he was present when Ms Grimes reached into hefcase to get Mr Lawson’s phone number.
Mr Nicholas also gave evidence that Ms Grimes Haadl Mr Adams had sexually harassed her on
previous visits to Christchurch, that Mr Nicholasdhnever liked her and that an Angus Ceilings
employee was about to leave. | accept this evieloit | do not accept that Ms Grimes claimed to
have been told by Mr Adams that she could keepaihé& she kept quiet about the harassment.

[14] There is a dispute between Ms Grimes and Mr Addmesitaanother point. Ms Grimes says
that she reached for her work briefcase to get 8vdon’s phone number and that Mr Adams
pushed the briefcase away from her saying thabg @ompany property. She then explained what
she wanted from the briefcase, Mr Adams let herigand she rang Mr Lawson who returned
immediately. Mr Adams denies touching the brieécas referring to it as company property.
However, | accept the evidence of Mr Nicholas thatvas present when Ms Grimes got the phone
number from the briefcase and called Mr Lawson thihg untoward happened while Mr Nicholas
was present.

[15] The call to Mr Lawson was made at 10.51 am. He r@tdgot far in his car and returned
within a few minutes. Mr Lawson returned, assidtedto gather up her possessions and they left.

[16] Ms Grimes received her final pay including pay ieul of notice. T & R Distributors
complied with the terms of the written employmegtement which says that no compensation
beyond the express terms of the agreement are lpayalihe event of redundancy. T & R
Distributors had only recently completed the exacif drafting Ms Grimes’s employment
agreement for her signature. The timing is unfoata as it created the impression that they wanted
for her to agree that no redundancy compensatiaridioe payable before raising the redundancy
with her. However, there is not sufficient eviderto confirm Ms Grimes’s suspicions on the point.

[17] On or about 9 September, Ms Grimes got Mr Lawsosetad some papers to Mr Adams for
signing to support her claim for mortgage protectiosurance. Mr Lawson followed up on
20 September and Mr Adams replied on 22 Septen®dang that he had been away on business
the past week and thePaperwork will be sent today. Ms Grimes is critical of T & R Distributors for
the delay. However, it was a task that Mr Adamsl@@nly attend to on his return and | am not
satisfied that there is any legitimate ground famplaint.



Sexual harassment

[18] As part of her complaint that she was sexuallassed on 26 August, Ms Grimes refers to an
earlier occasion when she claims that Mr Adams s¢ésaally harassed her. Ms Grimes could not
give the date of the earlier incident except to ey it happened within the first 3 months of the
employment. She made no complaint at the time.h&raccount, while she and Mr Adams were
working alongside one another going through datahencomputer as they did at the end of each
month, he deliberately rubbed his leg against h&ise moved her leg away but said nothing. She
also says that on another occasion, she noticedddms looking at her and he s&dmetimes |
forget you are my employee in a way that made her feel very uncomfortable.

[19] Sexual harassment is defined by section 108 ofEtin@loyment Relations Act 2000. For
current purposes, Ms Grimes was sexually harassddAdams by the use of language or physical
behaviour of a sexual nature subjected her to womet or offensive behaviour that, either by its
nature or through repetition, had a detrimentagatfion her employment. Whether language or
physical behaviour is of a sexual nature is judgigéctively: sed.enart v Massey Unversity [1997]

1 ERNZ 253.

[20] | find that any contact when Mr Adams and Ms Grimesked alongside one another at the
computer in the early part of the employment wasdantal. As to the comment apparently made
by Mr Adams, it must be recalled that Mr Adamsaséxd in Wellington, not Christchurch. Neither
situation was of a sexual nature. Accordinglyyéhe@as no sexual harassment. | am reinforced in
that view by the evidence that Ms Grimes gave Madd a bottle of wine in July for his birthday.
Mr Adams returned it to her and suggested she angdrtner drink it as it was not company policy
to buy birthday presents. However, Ms Grimes ayedrfor a sales representative to take the bottle
to Wellington for Mr Adams. If the two incidentsadh been of a sexual nature and caused
Ms Grimes some detriment, it is unlikely that sheuld have given a present to Mr Adams.

[21] What remains is the incident on 26 August. Thaasibn suggests that it is unlikely that
Mr Adams intended any behaviour of a sexual natukds Grimes had just been dismissed as
redundant and Mr Adams knew that she was disgmiaihel upset about that. It is common ground
that his physical approach to her was caused bgdnsern about what she was deleting from the
computer. To that point, there was nothing of auak nature about the situation. | find that
Mr Adams probably came around behind the desk @owgdeat was happening. His evidence was
that he deliberately kept the desk between themhélhad no reason to be overly cautious about
his physical proximity and | prefer that aspectvs Grimes’s account. | find that Mr Adams used
his arm across Ms Grimes’s chest in an effort tovenwer away and prevent her from continuing to
delete material from the computer. In notes mad&b Grimes and dated 1 September 2001 she
wrote He comes over to me and asks me what i am doing, and when i reply he grabs my chest (the
breast part) and throws me out of the way of the computer. In evidence, Ms Grimes described
herself as having beemanhandled. On the probabilities, Mr Adams put his arm across
Ms Grimes’s chest, just below her collar-bone. tie circumstances, that was not physical
behaviour of a sexual nature. It follows that M$n@&s was not sexually harassed.

Unjustified dismissal

[22] | am left with the finding that Mr Adamsianhandled Ms Grimes out of the way when he
became concerned that she might be deleting comp#orynation from the computer.

[23] In Aoraki Corp Ltd v McGavin [1998] 1 ERNZ 601 the Court of Appeal s#igust employer,
subject to the mutual obligations of trust confidence and fair dealing, will implement the
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redundancy in a fair and sensitive way. The conduct of Mr Adams on 26 August is a sigatft
blight on what was otherwise a fair and reasonplibeess. It gives rise to a personal grievance of
unjustified dismissal.

Remedies

[24] Because it was a genuine redundancy and the gaevaade no difference to the mutually
agreed end date for the employment, there can beomapensation for lost remuneration.
Appropriately, none was claimed.

[25] There is a difficulty assessing compensation fatrdss. It became apparent during the
investigation meeting that issues unconnected thghemployment and the grievance were causing
Ms Grimes a considerable amount of distress atadted the date of the grievance. It is necessary
to try and ignore any distress connected with thesges. Putting that to one side as best ond can,
find that the grievance caused Ms Grimes considierdibtress at the time. She remains very angry
about what happened to her and her continued sstreanifested itself during the investigation
meeting. | assess an appropriate award of compenses $8,000.00.

[26] | find that Ms Grimes did not contribute to theccimstances giving rise to the grievance in
any blameworthy way. Even if Ms Grimes had nopoggled to Mr Adams’s question, he was not
entitled to manhandle her out of the way. Howelprefer her evidence that she did tell him what
she was doing. He simply did not accept the tafither response.

Summary

[27] Ms Grimes was unjustifiably dismissed. The resgonds to pay Ms Grimes compensation
of $8,000.00 pursuant to section 123 (c) (i) of Hmeployment Relations Act 2000.

[28] Costs are reserved.

Philip Cheyne
Member of Employment Relations Authority



