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DETERMINATION OF THE AUTHORITY

The problem

[11 Mrs Hazel Gower (“Mrs Gower”) and her daughter Mswv@da Gower (“Ms Gower”) say
they were unjustifiably dismissed. The employerdstt NZ Limited (“Eurest”’) says by their
actions, they resigned their employment.

[2] The parties were unable to resolve the differebedsween them by the use of mediation.

The facts

[3] Mrs Gower commenced employment as a Catering Ser&gsistant at the Café Ritazza
North Shore Hospital on or about 1 October 2004e Terms of the employment were recorded in
an individual employment agreement. Mrs Gower emaployed full-time and her duties included
cashing up and closing up the café at the endeodidly.

[4] Ms Gower commenced employment as a Kitchen Handraabout 21 October 2004. The
terms of the employment were recorded in an ind@icemployment agreement. Ms Gower was
employed full-time.

[5] Both employments were subject to a one month piaieaty period.
[6] Mrs Gower tells the Authority that when she firgtreed her employment, she made it clear to

the site manager Ms Leela Wati (“Ms Wati”) that sted a commitment to pick up her children
from school at 3.00 pm. Mrs Gower says there wa&aangement” that she would then return to



2

work to resume her duties. She also says ‘théd was accepted by management as a starting
condition of my employment.This arrangement she says, was the basis sha hegamployment
with Eurest.

[7] Ms Wati denies any such formal contractual arraregegnand explains that she did discuss
childcare arrangements with Mrs Gower prior to toenmencement of employment. Mrs Wati
says she told Mrs Gower that provided she gaveogpiate notice, when she needed to leave on
occasions to pick up her children, she (Mrs Watuld endeavour to provide her (Mrs Gower)
with the time to do so.

[8] Mrs Gower did not work on Monday or Tuesday. Itswaitially only on Wednesday and

Thursday that she left to retrieve her children.owdver, when Ms Gower commenced her
employment, Mrs Gower was not required to retrigve children as Ms Gower, who worked
mornings, attended to the task.

[9] Ms Wati rostered Ms Gower to work on the morning\ddnesday 24 November 2004. This
meant that both Mrs Gower and Ms Gower were rogdtergether which then presented Mrs Gower
with a difficulty retrieving her children.

[10] Ms Walti tells the Authority the situation was n@d two weeks prior in the roster she posted.
She also says that in the week prior she spedificahde a point of advising both Mrs Gower and
Ms Gower of the situation. She says neither ofrtha@ised any objection.

[11] Mrs Gower says Ms Wati changed Ms Gower’s shiftydmto days prior on 22 November
2004. She says that Ms Wati telephoned her omtira@ing of 24 November 2004 and advised her
she would have to make other arrangements forhikelren. Mrs Gower says she told Ms Wati she
would do her best but could give no guaranteesdt short notice.

[12] Mrs Gower tells the Authority that when she arriadvork that afternoon, she told Ms Wati
she had not been able to make other arrangememte@und have to pick up her childréas had
been agreed at the outsetMrs Gower says there was these exchange:-

Ms Wati No you will have to find someone else to pick up the children, you can't do it
yourself
Mrs Gower I will try again and see if | can find someone else but if | can't, then | need to go

and get them myself, | can’t leave them stranded

When Ms Wati enquired again later that day:-

Mrs Gower I am sorry | will have to pick them up myself as there is nobody else
Ms Wati Well I will sack Amanda then
Mrs Gower You can't sack Amanda, what for?

And after dismissing Ms Gower:-

Ms Wati You can't leave to go and get the kids, we are too busy but now that Amanda is
finished here, she can pick up the kids
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Mrs Gower No Amanda can’t pick up the kids, we came together in my car and my car is a
manual and she is only licenced to drive an automatic. | will still have to get the
kids myself | have no option but you have an extra staff member on until 4pm so
you are covereqd!

[13] Mrs Gower says she was then dismissed when Ms s&@iWell in that case you're fired as
well.” Mrs Gower says she was shocked and felt totalimilated and upset. She says that she
and Ms Gower then left.

[14] Mrs Gower says the following day, Ms Wati phoned &ed saidl need you to bring your
keys into me otherwise | wont pay you any moneggtoi you'”.

[15] Ms Walti recalls matters differently. She says ghened Mrs Gower at 7.30 am that morning
to check whether Mrs Gower had someone to pickangkias. She says Mrs Gower told KEiD” .

She agrees that she enquired again of Mrs Gowen Whie Gower commenced work. Again Mrs
Gower told hefNo” . Ms Wati says she reminded Mrs Gower of the waysiduring the week and
that same morning of the need for alternative gearents. She says she told Mrs Gower she was
unable to approve Mrs Gower leaving junior staffwpervised.

[16] Mrs Wati was anxious as she had to leave to attentthe banking and retrieve her own
children. She suggested to Mrs Gower that Ms Gaeateleve the children. Mrs Gower replied that
they had come to work in a manual vehicle and M&&acould not drive manual. Mrs Wati says
that Mrs Gower became very argumentative ‘atarted ranting and raving that there was no way
she was going to leave her children on their owthwb one to pick them up, regardless of what |
[Ms Wati] said”.

[17] Ms Wati recalls the exact words of her reply to NBswer wer€'if you leave the premises
today without my permission you won'’t have a jolocdme back to.” She says that at no stage did
she ever say or imply that this instruction wouybgpls to Ms Gower.

[18] According to Ms Wati, Mrs Gower then sdiddon’t care about work, my kids can’t be left
alone” and then walked to the till where Ms Gower waskiay. Ms Wati says Mrs Gower then
said very loudly‘let's go, she can look after the place hersediiid then they both walked out and
Mrs Gower said as they léshe can stuff her job | am going”

[19] Although they were both rostered, Mrs Gower and Gisver did not attend for work the
following day on 25 November 2004.

[20] Mrs Wati says she phoned Mrs Gower in the afternd®ine says she asked Mrs Gower if she
and her daughter were returning to work. Appayemilrs Gower did not respond. Ms Wati says
she then asked for the keys back. She was comteaineut cash on the premises. She denies
demanding the keys back and telling Mrs Gower sleldvnot be paid if the keys were not
returned.

[21] Ms Wati denies dismissing Mrs Gower and Ms Gow$he tells the Authority she does not
have the authority to do so.

[22] Ms Shelly Merlo (“Ms Merlo”) a catering assistaml$ the Authority she recalls the day
when Mrs Gower and Ms Gower “walked out”. She sstys heard raised voices and Mrs Gower
was“swearing and carrying on using the “f” word” She says she also heard Mrs Gower said she
was not leaving her daughter to walk home on her.ofccording to Ms Merlo, Mrs Gower said to
Ms Gower‘come on Amanda lets gdiefore they left the café. Ms Merlo says Ms Waéfinitely
never said Hazel was fired or anything like that”



The determination

[23] This investigation is notable for the stark confliof evidence. The parties were in dispute
about almost every aspect of the factual backgroutidis necessary therefore that | make a
credibility finding. | regard Ms Merlo’s evidenaes corroborative of Ms Wati's evidence and |
prefer Ms Wati's evidence where it is in conflicitkvMrs Gower.

[24] | regard it inherently unlikely that Ms Wati woulive dismissed Ms Gower in the arbitrary
and peremptory fashion Mrs Gower alleges. | atsept that Ms Wati did not have the authority to
dismiss.

[25] Although Ms Gower denies that Ms Wati ever coumseher about her poor performance, |
am not persuaded that Ms Wati dismissed Ms Gowailt.at

[26] Mrs Gower says she had a “right” or “colour of iglo go and pick up her children as a
contractual term of her employment. | do not atd¢bat. Any alleged oral term she relies on is
ineffective. The written individual employment aituted the full and entire agreement between
the parties and no oral terms were included. Tdreeanent expressly precludes such terms by
clause 26 as follows:-

26.  Completeness and Variations

a. The terms and conditions set out in this agreement and the Compass Employee Hand book are
deemed to be a complete record of the agreement between the parties and may only be varied by mutual
consent. Any variations will be recorded in writing. You will be subject to and must observe and comply
with all rules, policies and procedures in force from time to time as set out in the Eurest Quality System.
Eurest is entitled from time to time to amend, cancel or introduce such rules, policies and procedures as it
considers necessary. You will be advised of all such changes as and when they occur.

[27] | consider that on the balance of probabilitiess imore likely than not, that Mrs Gower and
Ms Gower left the café or “walked out” of their owalition because Mrs Gower was not permitted
to leave the premises to retrieve her childrenat Eituation appears to me more likely and probable
than the arbitrary and peremptory dismissals atldnethe applicants.

[28] For the above reasons, | find that Mrs Gower and Gdsver werenot dismissed. It is
unnecessary having made that finding, to considgrissues of justification.The Authority is
unableto assist Mrs Gower and Ms Gower .

Costs

[29] In the event costs are sought, | invite the repriagizes to reach an agreement between them,
but if they are unable to do so, Mr France is tiglwand serve a memorandum as to costs within 14
days of the date of this Determination. Mr Nicolgs to lodge and serve a memorandum in reply
thereafter but within 28 days of the date of thetddmination. | will not consider any application
outside that timeframe.

Leon Robinson
Member of Employment Relations Authority



