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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Goudswaard) alleges that she wmasstifiably dismissed
from her employment, short paid holiday pay andsudtject to a signed employment

agreement.

[2] Those claims are resisted by the respondent (Am)tevhich also raises a
counterclaim alleging breach of the employment exgpent and damage to Agriterra’s
property. The counterclaim is resisted by Ms Gaadsd.

[3] By agreement between the parties, the two claime tweard together.

[4] It is common ground that Ms Goudswaard sought eympémt with Agriterra
as a farm worker and there were discussions betwdeRaul Wetzels and
Ms Goudswaard around the turn of the calendar y2@t0/2011 before the

employment relationship commenced properly in Jagnu2011l. Mr Wetzels’s
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evidence is that Ms Goudswaard was inexperiencefariming work but that she
seemed keen to learn and he and his wife thoughast appropriate to give her the
opportunity.

[5] At the time of her engagement, Ms Goudswaard waking as a stable hand
at a horse stud but the employment agreement dffesethe Wetzels was the
standard Federated Farmers individual employmentract. The Wetzels say they
went through the contract clause-by-clause whew thet with Ms Goudswaard on
4 January 2011 and it is common ground that Ms Gwadrd actively negotiated the
terms of the employment agreement in relation th snatters as weekends off, hours
of employment, salary, wet weather gear and jolerge®on. The results of those
negotiated changes are recorded in the copy adrtiigoyment agreement provided to
the Authority. Each of the pages of the agreememtided to the Authority has been
initialled by Ms Goudswaard as have many of thediaiiten additions to the terms
of the standard Federated Farmers individual ennpéoy agreement. However,
nowhere in the agreement copy provided to the Aitthaloes there appear a full
signature from Ms Goudswaard. She says this isausec she never signed the
employment agreement. Conversely, the Wetzelstlsay are“pretty sure” that
Ms Goudswaardsigned her copy of the employment agreement aokl itcaway with
her” at the end of the 4 January 2011 meeting.

[6] The employment relationship seems to have initiadlgn a productive one but
matters came to a head in mid-April 2011. Paul2&st evidence is that he had a
conversation with Ms Goudswaard on 15 April 2011vimch she demanded that the
farm motorbike be repaired because she neededdntonute to and from work. The
motorbike had been damaged when Ms Goudswaard é&e&a tiding it on 9 March

2011 and the motorbike had suffered significant aigenwhich was not immediately
repaired. In the conversation between Mr Wetzets s Goudswaard, Mr Wetzels
said that he made the point that the use of theoninide was a privilege and not a
right and it is Mr Wetzels’ evidence that this staent provoked Ms Goudswaard’s

response that she would resign effective 1 Juné&,26& end of the dairy season.

[7] The Wetzels say they immediately sought advice ff@derated Farmers and,
acting on that advice, prepared a letter confirmMg Goudswaard’s resignation
together with another letter outlining Ms Goudsvdamresponsibilities when using

the farm motorbike.
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[8] The first of these two letters dated 15 April 20ditnply acknowledges the

verbal resignation and accepts it with regret. sThetter was presented to
Ms Goudswaard the following day, Saturday, 16 Apuild all parties signed it on that
day. Similarly, the letter concerning the use & thrm motorbike makes clear that its
only permitted use is for commuting between Ms Gowahrd’s home and the farm
(Ms Goudswaard being resident on a neighbouringgatg). Again, this letter was

signed and dated by the parties on 16 April 2011.

[9] The following day, Mr Wetzels attended at the cosesiwhere he found what
he described as ‘@haotic scene” Mr Wetzels’ evidence was that he had become
increasingly concerned about Mr Goudswaard’'s apptio to the role and was
having to spend more time than he cared to in sigeg her work. On this Sunday
morning, he says that Ms Goudswaard shouted ancesaval he says that she walked

off the job sayindgyou can stick your job up your arse”

[10] Ms Goudswaard sought advice from her father latat day and from then
onwards, Mr Ralph Goudswaard used his best endeatospeak with the Wetzels
about the matter. The Authority is satisfied themas some reluctance on
the Wetzels’ part to talk to Mr Goudswaard becanisa mistaken belief that it was
inappropriate for Mr Goudswaard to be involved irs ldaughter's employment
relationship problem. In fact, Mr Goudswaard hadetully obtained his daughter’'s
consent in writing to his involvement and Ms Goudavd conveyed that authority to
Mr Wetzels on Monday, 18 April.

[11] Prior to that though, on Sunday afternoon, 17 Appil1, Ms Goudswaard had
returned to the farm by herself and there she nitét both Mr and Mrs Wetzels who
told her they intended to give her seven days aoticThe Wetzels say that
Ms Goudswaard reacted negatively to this notice smd“l resign. I'm off now”.
The Wetzels then handed Ms Goudswaard a further ldated that day confirming
her immediate resignation and asking her to signdtter as having received it. The
Wetzels say that Ms Goudswaard told therffauok off”, threw her farm boots on the

lawn and walked home in bare feet.

[12] Having obtained further advice from Federated Fasmthe Wetzels then
issued a further letter and hand delivered thatMi®Goudswaard on Monday,
18 April.  This letter gives her seven days notigk the termination of her

employment meaning that the last day that she wppased to work was 25 April.
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Later that day, Ms Goudswaard returned propertprigghg to Agriterra and at the
same time gave Mr Wetzels a copy of the letter atharity appointing Ralph

Goudswaard as Ms Goudswaard’s spokesperson. Wasréhen discussion between
Mr Goudswaard and Mr Wetzels but notwithstandirg ¢bntinuing contact between
the parties at this level, Ms Goudswaard nevemrmetl to the workplace. Agriterra

maintains that Ms Goudswaard has been paid akoéhtitlements.

[13] As part of Agriterra’s response to Ms Goudswaastatement of problem,
Agriterra filed a counterclaim, the essence of Whga recovery of a sum to assist in
compensating Agriterra for the damage done to thenf motorbike when
Ms Goudswaard crashed it, together with compensatior the week that
Ms Goudswaard was supposed to work but did notr(tiiee week). The latter claim

is derived from the effect of clause 22.2 of thdividual employment agreement.

I ssues

[14] The Authority needs to examine the following issues
(@) Was there a written employment agreement betweepdtties;
(b)  Was Ms Goudswaard unjustifiably dismissed;
(c) Is Ms Goudswaard owed wages;
(d) Is the counterclaim made out?
Wasthereawritten employment agreement?

[15] The Authority is satisfied that the parties nevampleted the written
employment agreement although it is plain that tteek some significant steps in
that direction. Nonetheless, Ms Goudswaard’s engdes persuasive that she always
had issues that were unresolved and as a conseguendhe absence of any
documentary evidence that there is a completed @mant agreement between the

parties, the Authority cannot conclude that theuthoent presented applies at all.

[16] It follows that any reliance on particular proviso in the employment
agreement as a basis for a claim cannot be madeFmutexample, the reliance that
Agriterra places on clause 22.2 of the employmegtee@ment as a means for
enforcing its claim for compensation for the notreeek that Ms Goudswaard did not
work, is misplaced; as the employment agreement waser executed by
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Ms Goudswaard and she was clear in her evidendeskiganever accepted it in its
totality, there can be no reliance on the provisiohthe agreement. In any event, the
claim for the notice week compensation presupp@sesnclusion about how the

relationship ended.
Was M s Goudswaard unjustifiably dismissed from her employment?

[17] The Authority is not satisfied that Ms Goudswaawbswnjustifiably dismissed
from her employment. The evidence the Authorityarde confirms  that
Ms Goudswaard resigned her position. In reaching ¢tlonclusion, the Authority
accepts as truthful the recollections of the Wetzahd especially Mr Wetzels, about
the events from 15 April on. The factual matrixsaoses that Ms Goudswaard
resigned her position on 15 April 2011 indicatihgttshe would finish up on 1 June
2011. Then there was an altercation between thieepdwo days later which the
Authority is satisfied concluded with Ms Goudswaaaying to Mr Wetzel$you can
stick your job up your arse” Later that afternoon, the parties got togethnet the
Wetzels indicated to Ms Goudswaard that their imb@nwas to give her seven days
notice. But the Authority is satisfied that hernmediate response was to sdy
resign. I'm off now! Despite the Wetzels’ efforts to calm Ms Goudswadown,
she insisted that she wished to finish up thenthede and accordingly the Wetzels
gave her the letter dated 17 April 2011 which conéd that Agriterra had accepted

Ms Goudswaard’s immediate resignation.

[18] It follows that, in the Authority’s view, Ms Goudsward resigned her
employment but, in any event, it seems clear ftbm Authority’s analysis of the
facts that the initiative for the breach came noonf Agriterra but from
Ms Goudswaard herself. There was‘sending away”as the law requires. This was
not, in the Authority’s view, a termination of tieenployment‘at the initiative of the
employer”. Rather, this was an example of a determined yaurman who wished,
for her own reasons, to leave the employment. Abhnority is satisfied that she
formed that view of her own motion, without pressdirom the employer and that
there was no sense in which any of the employertsioms precipitated
Ms Goudswaard’s determination to be quit of the leyment relationship. In
particular, the initial altercation about the mdi&e was not, in the Authority’s

opinion, an abuse of the employer’s right to seg@round the use of its property.
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Aretherewagesdueto Ms Goudswaard?

[19] Ms Goudswaard claims that she has been short maidhdliday pay. This
claim is based on her contention that she should heceived holiday pay calculated
up to 1 June 2011, the date that she at first theishe would work up till, despite
having resigned her position. But it cannot bétridnat she is entitled to receive the
benefit of holiday pay when she is not providingrkvo As a matter of fact,
Ms Goudswaard ceased actual employment after ngrmmlking on Sunday,
17 April 2011 and she did not provide any work #adter.

[20] Accordingly, she is not entitled to receive anyipayt after that date, either in

terms of ordinary wages or holiday pay.
I sthe counterclaim made out?

[21] The Authority has already rejected part of the terataim, that relating to
compensation for the unworked notice period. ThhArity’'s rejection of that part
of the claim is based on the fact that the employnagreement discussed between
the parties and initialled by Ms Goudswaard wasnsigned by Ms Goudswaard and
she maintained throughout her evidence to the Aiiththat she never agreed with it
in total. That being the position, clause 22.2ckhihe employer, Agriterra, seeks to
rely upon, is of no effect. Further, the Author#yconclusion is that the employment
relationship came to an end on Sunday 17 April |atet.

[22] The other part of the counterclaim is a claim fartpf the cost incurred by
Agriterra in repairing the motorbike which Ms Goudsrd crashed on 9 March 2011.
Agriterra seeks $800 out of a total cost of $1,089. Again, this part of the
counterclaim also relies to some extent on the gmesl individual employment
agreement which at clause 12.5 gives Agriterrarigji@ to deduct moneys owed by
Ms Goudswaard térepair or replace damage or loss to the employegguipment,

caused by wilful or careless action or inactionsuse or abuse”

[23] The Authority has already made clear that it do&sconsider the individual
employment agreement presented to it records tharenaof the terms of the
employment between the parties. It follows thdianee on clause 12.5 of the
individual employment agreement (unsigned) is naisp. However, on general
principles, Agriterra can recover against Ms Gouasw if it can prove the loss was
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caused by breaches of implied terms of the employmgreement such as the term to

take proper care of the employer’s property.

[24] The real question in the present case is whether Abthority can be
persuaded that the damage to Agriterra’s motorfihkech is undoubted) was caused
by sins of omission or commission of Ms Goudswaardhe Authority is not
persuaded that that is the case. Clearly the migrwas damaged and it was
damaged while Ms Goudswaard was riding it, butdhiera factual dispute as to
whether she was riding it with the consent (tacibtherwise) of Agriterra or not. |If
she had no authority to be riding it and she craghe motorbike and caused damage
to it, then a contribution to the costs of repawwd, in the Authority’s view, be
appropriate. However, there is no evidence toioonthat Ms Goudswaard was not
supposed to be riding the machine when it crashiedleed, Ms Goudswaard was
persuasive that Agriterra knew or ought to havevknthat she was habitually riding
the machine home after work, and she understootl ithwas a term of the
employment bargained between the parties that siseewtitled to do that.

[25] In those circumstances, the Authority cannot makénding adverse to

Ms Goudswaard.
Deter mination

[26] Ms Goudswaard’s claim for unjustified dismissal astder remedies against

Agriterra fails for the reasons enunciated in tlegermination.

[27] Agriterra’s counterclaim against Ms Goudswaard dhts for the reasons

enunciated in this determination.
Costs

[28] Costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



