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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Mr Paul Gillespie is employed by Tertiary Educat@oammission (TEC) as a skills
advisor. Mr Gillespie had previously been a ameember, but left the PSA in 2000. His
employment is therefore subject to the terms ahdividual employment agreement based on an
expired Collective Employment Contract entered puosuant to the Employment Contracts Act
1991 and dated 1 December 1996 to 30 November 1998.

[2] In May 2004 TEC adopted a policy to reward its evgpes recognising “Total
Remuneration” and moved away for a single salackgge. Mr Gillespie says that despite
assurances provided to employees that no disadyamtauld arise as a result of the change of
policy, he has been disadvantaged. Mr Gillespys faat his disadvantage arises when a
comparison is made with between his total remurmerand that of his peer group.

[3] Mr Gillespie says that prior to the implementatajra total remuneration package the
employers contribution to the government superatimudund (GSF), of which he was a member,
was not factored into his salary package and tggnpat made to the GSF was over and above his
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salary. He says that the amount paid to GSF adeatifference between him and his peers which
no longer exists. Mr Gillespie claims that thiges rise to a personal grievance for unjustified
disadvantage.

[4] In resolution of his employment relationship prabl¥r Gillespie seeks reimbursement

for lost wages, interest, expenses and compendatiaimnecessary anguish.

[5] TEC says the total remuneration package was impigeddollowing extensive

consultation with all employees and that the impatation of the new policy resulted in Mr
Gillespie receiving an increase in his base saad/therefore his total remuneration. TEC disputes
Mr Gillespie has suffered a disadvantage.

[6] The issue for determination is whether Mr Gillespées suffered a disadvantage in his

employment and if so, whether the actions of thplegyer are justified.

Did Mr Gillespie suffer a disadvantage?

[7] Mr Gillespie is required to show on the balancembabilities that one or more of his
conditions of employment are affected to his disedi@age by an unjustifiable action by TEC
(s.103(1)(b) Employment Relations Act 2000

[8] The Employment Court has found that disadvantage@nces arise out of the
employment activity, the on the job situation. Tards “are affected” are related to physical
conditions of employment, the environment in whick work is carried out, the amenities and
facilities available, the payment to the employeé matters of that kindA(ellington Area Health Board

v Wellington Hotel [IUOW1992] 2 ERNZ 46}.

[9] In determining whether Mr Gillespie’s employmentsiadfected to his disadvantage, it is
necessary to focus on the employment, consideheglianges that occurred and assessing their

impact on the employe@étthes v New Zealand Post L[iD94] 1 ERNZ 99).

Mr Gillespie’s employment
[10] Mr Gillespie’s individual employment agreement lthee the expired collective contract
provided for TEC to review its salary and perforimeneward policy. The agreement also provided

minimum and maximum salary ranges for each postowered under the agreement. In addition,
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the agreement provided for eligible employees ttridoute to GSF pursuant to the Government

Superannuation Fund Act 1956.

[11] The agreement included recognition that the emplbge the right to..plan, manage,
organise and finally decide upon ... operations asities... together with a recognition that joint working

parties would be established as required.

[12] Appendix 4 of the agreement placed a priority f&Clto develop an enhanced
performance management system and an agreemeandolicabout the strategic HR direction of

the Agency.

[13] In 2002 a project team was established to revie®@'$Eemuneration policy and systems.
The project team consisted of representatives frememployees, PSA delegates, management and
HR. Information about the project team was cirtadeo all staff via TEC's intranet. It is common
ground that TEC utilise the intranet as the mostroon source of providing information to its

employees.

[14] In January 2003 an update advising all employeéiseoprogress of the Remuneration
Project was made available for all staff on TE@®anet.

[15] On 23 April 2004 a draft report was posted on tiieanet outlining the progress of the
project to date and seeking feedback from all egg#e regarding the contents of the report. The
covering email contained hyper-links to provideauand easy access to the document. The draft
report outlined the intention of TEC to use a toghuneration based pay system. Total
remuneration is defined in the report as includiage salary and other cash benefits including

superannuation.

[16] In June 2004 the draft policy was approved for enpgntation. All employees were once
again advised of the policy by email. The covemote to the email identified that the
remuneration policy would see all employees mowve timtal remuneration package which would
consist of a base salary plus benefits includirgeimployer contribution to superannuation. The
effective date of the change over to a total rematien package was notified as being 24 May
2004. Again, the covering note contained hypekdito provide easy and quick access to relevant

information contained on TEC's intranet.
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[17] Mr Gillespie says that he did not find out that toital remuneration would include the
employer contribution to his GSF until after thgplementation of the new policy. While | accept
that may be the case, the documents provided tGiN&spie and made available through TEC'’s
intranet stated that the intention was to movetmta remuneration package for pay purposes
which incorporated employer contributions to supateation funds. He was, therefore provided
with every opportunity to become enlightened ptemthe implementation of the new policy if he

had so desired.

What changed?

[18] In Attorney-General v Seaf3995] 1 ERNZ 627 the Court of Appeal found thatat
remuneration is not salary. It includes two congus, base salary and benefits. The Court of
Appeal also found that the employer contributio®F is not a deduction from salary, it is

therefore a benefit over and above base salary.

[19] An important point about the policy change at TE@hiat the organisation has moved
from simply offering a base salary, to identifyiagd taking into account the value associated with
other benefits provided to its employees, sucthagmployer contribution to superannuation. Mr
Gillespie has chosen to remain a member of the B&Eould equally choose to resign from GSF
and receive the full benefit of his total remunierats a base salary without additional benefits.

[20] Mr Gillespie says that unlike ti&earscase he has not agreed to the change in policy and
therefore it should not apply to him.  While Mrli@spie did not specifically consent to the change
in the remuneration policy, his employment agreegmerognised and provided for TEC to review
its salary and reward policy and also recognisat TEC has the right to decide upon policies. That
right, of course, is countered with the obligatanTEC to consult with its employees about the

change.

[21] The Court of Appeal stated WWellington International Airport Ltd v Air NZ L{d993] 1
NZLR 671, “consultation” is a quite different pr@sefrom “negotiation”:

The word ‘negotiation’ implies a process which lasits object arriving at agreement. There is nchsu
requirement in the present case. The airport corggargiven the power to fix charges. Before doiagts
must consult, and for consultation to be meanindghdre must be made available to the other partficsent
information to enable it to be adequately infornsedas to be able to make intelligent and usefyloases.

[22] Mr Gillespie complains that he was never consultél, regarding the development
and/or implementation of the new total remuneragiolicy. TEC say it did consult. It consulted
widely with the PSA and consulted with other stafbugh employee representatives, feedback at
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team meetings and through the intranet. Mr Quilesccepted he received information through
email, at team meetings and through his discussitthisa PSA delegate, Mr Tony Tooman, who
was part of the working party.

[23] | have reviewed all of the correspondence relaiinthhe development and implementation
of the new remuneration policy which was providedNir Gillespie. | am satisfied Mr Gillespie
was aware there was a new remuneration policy loengloped and that there was sufficient
information to enable Mr Gillespie to be adequatefgrmed to enable him to make intelligent and

useful responses to the draft policy if he so eelsir

What was the impact of the change on Mr Gillespie?

[24] Evidence provided to the authority shows Mr Gilledpas received regular increases in
his base salary following the implementation of tie&/ remuneration policy. No other conditions
of his employment have been affected by the impteat®mn of the policy. Mr Gillespie was in the
enviable position prior to May 2004, of receivingenefit in the form of an employer contribution
to his superannuation fund to which he will one aythe beneficiary. This advantaged him over
his colleagues who were not eligible for GSF ana wdteived the same base salary as Mr
Gillespie.

Deter mination

[25] | find that the recognition of employer contributito GSF in a total remuneration package

does not constitute a disadvantage. | am unaldsdist Mr Gillespie any further.
Costs

There will be no order for costs as the partieseggnted themselves in this matter.

Vicki Campbell
Member of Employment Relations Authority



