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SECOND DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Oceania Group (NZ) Limited operates Woodlands R#smine in Motueka.
Margot Gazeley worked there as facility managernimg dismissed on 30 September
2011. In a determination dated 18 November 20Xl Anthority declined Mrs
Gazeley’s application for interim reinstatement.rsMsazeley’s personal grievance
remains to be investigated. There is now an apiphie for the Authority to remove
that problem to the Employment Court for the Caarbhear and determine the matter
without the Authority investigating it. This deteination resolves the issue of

removal.

[2] It was agreed that the Authority would investigatel determine the removal
application by considering the application, Mrs Elay’s affidavit in support,

counsel’'s memorandum in support, Oceania Grouptecamf opposition and the
written submissions provided by both parties. stalso have regard to the original

statement of problem and statement in reply as agethe materials provided as part
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of the Authority’s investigation and determinatia@i the interim reinstatement

application.

[3] | note that Mrs Gazeley has lodged a challengbaanthole of the Authority’s

determination declining her interim reinstatement.

The application

[4] The removal application was lodged with the Auttyoan 4 November 2011.
The Authority was not asked to abridge time foeply. By that time a date for the
investigation meeting to consider Mrs Gazeley'siim reinstatement application had
been set for 15 November 2011. It was not sugdesiat the removal application
should have been dealt with before the Authoritedrined the interim reinstatement
claim. Following the determination of the intern@instatement claim there was a
phone conference where the process of the invéistigmto the removal application

was discussed and agreed.

[5] The application seems to identify two grounds famoval. It is said that Mrs

Gazeley will suffer continued irreparable damageh&y reputation, employment
prospects and lost earnings if the matter is naiokeed on the grounds of urgency.
That appears to be a reference to s.178(2)(b)eoEthployment Relations Act 2000.
The application also refers to s.178(2)(d) of thw. A

[6] In her affidavit Mrs Gazeley mentions the finandiéficulties that will result
from her being out of work and the dim prospectseimployment in her field with
other employers in the region in light of the cirstances and publicity about her
dismissal. She observes that these effects wiljreater the longer it takes for her

personal grievance to be investigated and detetnine

[7] Counsel's memorandum repeats and amplifies thetgpamade by Mrs
Gazeley in her affidavit. To support the pointttidalay in the investigation and
determination of this matter is outside Mrs Gazslepntrol the memorandum says:

During the teleconference of 26 October 2011, the respondent requested that the
substantive issues be determined on an urgent basis. That request was declined by
the Authority on the basis that the current workload in the Authority which is
attributed to the Christchurch earthquake, (22 February 2011) did not permit the
matter to be heard urgently.
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It was also indicated by the Authority that it was unable to hand the matter for
determination to another member outside the Christchurch region.

Thereply

[8] A notice of opposition was lodged on 17 Novembel120 Oceania Group’s
position is that the matter is not of such a naamd of such urgency that it is in the
public interest that it be removed immediatelyhe Employment Court. The notice
also refers to Oceania Group’s willingness anditgbilo attend a substantive
investigation with urgency and observes that MredBsy's interim reinstatement
application was being dealt with on an urgent basixeania Group asks that the

Authority investigate and determine the substantiagter.

Submissions

[9] Counsel for Mrs Gazeley refers me Aogus v Ports of Auckland Limited
[2011] NZERA Auckland 401 andMcKean v Ports of Auckland Limited [2011]
NZERA Auckland 422 to support the view that theseai wider public interest in
obtaining certainty in relation to the effect oéth April 2011 amendments to the test

for justification and the remedy of reinstatement.

[10] Angus and McKean involved interim and permanent reinstatement claims
Both matters were removed to the Court by the Autthof its own motion to enable
the Employment Court at an early stage to condiieichanges to s.103A and s.125
of the Employment Relations Act 2000. This occdrpeior to the Authority in those
cases investigating the interim reinstatement apptins and was without opposition
from the parties, except thatAmgus the applicant opposed the removal of the interim
reinstatement application. The Authority reliedamth s.178(2)(a) and s.178(2)(d) of
the Act.

[11] On 2 December 2011 the Employment Court issueddgnpent of the Full
Court giving guidance to trial Judges, membershef Authority and others with
respect to the application of s.103A and s.12%hefAct: seeAngus and Anor v Ports

of Auckland Limited [2011] NZEmpC 160. Counsel's submission that thesdters
are to be heard in February 2012 is a referentleetandividual cases set to be heard

by trial Judges.



[12] Without reference to s.178(2)(c) counsel submitd this appropriate for the
Employment Court to hear both the interim reinstest application and the

substantive personal grievance.

[13] Counsel refers to botingus and McKean as cases involving important
questions arising other than incidentally in supmfra submission that the present
case should also be removed under s.178(2)(a)eoAth | note that this in addition
to the grounds mentioned in the removal applicatibhe cases are also referred to as
examples of removal under s.178(2)(d) where thehaitly is of the opinion that in
all the circumstances the Court should determirarihtter.

[14] Without abandoning reliance on s.178(2)(b) thedeerotwo grounds are
described as forming theore robust argument. As to the urgency ground, | am told
that the Court has indicated the possibility okarimg in mid March 2012.

[15] Helpfully, counsel for Oceania Group has dealt vaith head of s.178(2) in

turn.

[16] | agree with counsel’'s submissions setting out whaequired for a case to
fall within s.178(2)(a). Counsel refers meAngus and Anor v Ports of Auckland
Limited [2011] NZEmpC 160 as the answer to the questiotawfarising in those
cases which persuaded the Authority to remove tleetine Court. It is submitted that

there is no important question of law in the présase.

[17] As to s.178(2)(b) | am told that the Court has catid that it would be
unlikely for a substantive decision to issue befibie middle of 2012. Counsel takes
issue with the matter being properly regarded aenitrin light of the Authority’s
determination on the interim reinstatement appbeat Counsel submits that to
qualify for removal under this head the matter malst be in the public interest that
it be removed immediately to the Court. A comparmiss made between the present
case involving one person’s personal grievance Mad\malgamated Engineering
and Related Trades IUOW v Carter Holt Harvey Limited [2002] 1 ERNZ 74 where
the Employment Court found that a situation invodyvisubstantial numbers of

employees in a major industry with consequencesimkyhe immediate parties meet
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the requirements of s.178(2)(b). Counsel's suhomiss that the present case falls

outside the section’s requirements.

[18] S.178(2)(c) permits removal where the Court alrdaaly before it proceedings
which are between the same parties and which ievible same or similar or related
issues. Counsel submits that a challenge to ahohity determination being filed in

the Employment Court is not within these words, flneceedings now before the

Court being in effect the same proceedings as tef@e the Authority.

[19] Finally, addressing the Authority’s discretion tentove a matter that falls
outside s.178(2)(a) — (c), counsel says that thiéemis a personal grievance without
any legal complexity and that Oceania Group shaoldoe put to the extra expense of

defending the matter in Court as opposed to théadtity.

Conclusions

[20] Itis convenient to address each subsection m tur

[21] | agree with counsel for Oceania Group that thenea important question of
law in the present case. The Authority now has likeefit of the Full Court’s
judgment inThe Ports of Auckland Limited case. The present case is a fairly typical
personal grievance in which the predominant workl We investigating and
determining the facts and applying the law as noywlaned. S.178(2)(a) is not

available as a ground for removal.

[22] It is important to bear in mind the full text ofl$8(2)(b). Removal is
permitted if:
the case is of such a nature and of such urgency that it isin the public interest
that it be removed immediately to the court (emphasis added)

[23] The submissions for Mrs Gazeley have focussed genay from her personal
perspective. She wants to have her personal greevdetermined as soon as possible
because of the effects of being kept out of her jitlwas the function of the interim
reinstatement determination to weigh the potemtain to her by being kept out of
her job against the potential harm to the respaondehaving to reinstate her in the
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meantime. The Court is now in a position to remady wrong assessment by the
Authority. As counsel points out, there is no jgatar public interest arising from
Mrs Gazeley's understandable desire to progressutestantive claim so as to bring
the proceedings within s.178(2)(b).

[24] There seems also to have been some confusion #igAuthority’s ability to
progress the matter urgently. The proceedingsidiey the affidavits were properly
lodged with the Authority by 20 October 2011. Dyithe phone conference on 26
October 2011 counsel for the respondent askedeifAtlithority could schedule the
substantive investigation on an urgent basis idstef investigating the interim
reinstatement claim. Sometimes the Authority ik &b accommodate that approach.
That was not an option in the present case beadugerkflow demands affecting the
Authority. Accordingly arrangements were agreedjrtg account of counsels’ and
the Authority’s commitments, to progress the intereinstatement application. The
interim matter was investigated on 15 November 2@h#l a determination was
released on 18 November 2011. Mrs Gazeley’s agipic for interim reinstatement
was accorded urgency and was investigated on tie bhan agreed timetable. Her
substantive personal grievance can be scheduledrfanvestigation meeting as a
matter of priority because of the claim for perm@#nesinstatement. However, the
Authority cannot just ignore everything else thatset down or which requires
attention. In addition, the circumstances in whitte Christchurch Authority
members work are a significant impediment to thenely completion of
determinations. Added to that there is a backliodebterminations on files that were
trapped in the Authority’s premises and inaccesdit some months. The backlog is
being reduced. As | understand it, the Employn@mirt in Christchurch is similarly
affected. That no doubt reflects the informatimont counsel that the Court probably
would not be able to issue a judgment before mitR20the substantive matter was

removed.

[25] Overall the case is not of such a nature and dh sugency that it is in the
public interest that it be removed to the Court.

[26] Counsel’'s submission is that s.178(2)(c) contereplatroceedings other than
a challenge to an interim reinstatement deternongieing before the Court to permit

removal of the underlying personal grievance prdoess.



[27] The words of the subsection must be construeddardance with the objects
of the Act which include reducing the need for gidl intervention; and the objects of
Part 10 of the Act which include recognising thadigial intervention at the lowest
level needs to be that of a specialist body notbitdd by strict procedural

requirements (the Authority), ensuring that Authorinvestigations are generally
concluded before a higher Court exercises jurigdicand recognising that difficult

issues of law will need to be determined by higbeurts. None of this convinces me

that the words of s.178(2)(c) can be limited in bhenket way argued for by counsel.

[28] The wordalready must mean as at the time that the Authority deteesithe
application for removal rather than as at the tiofiethe application for removal.
That approach better accords with the absenceriof ptocedural requirements and
other provisions in the Act requiring a focus otbsance over form. In the present
case the Court proceedings were filed on 5 Dece2bEL so the matter satisfies that
criteria. The Court proceedings are between thmesparties. The question is

whether the Court proceedings invothe same or similar or related issues.

[29] What remains for the Authority to determine is thebstantive personal
grievance. The Court proceedings, being a chadléaghe Authority’s determination
on the interim reinstatement claim, do not invallle same issues as the Authority’s
proceedings, nor do they involve similar issue$ie Ssues for the Authority are the
question of justification for the dismissal andsaiit justification, the question of
remedies for an established grievance. Therenwildoubt be a number of factual
issues to resolve along the way. The issues béfier€ourt are whether there is an
arguable case of unjustified dismissal, whetherethe an arguable case for interim
reinstatement, where lies the balance of converientl the substantive hearing, and

the overall justice of the case.

[30] Put at its strongest, it cannot be said that tisees before the Court are
unrelated to the issues remaining for the Authorifyhat reflects the very different
focus in the proceedings but recognises that thetGall need assess to an arguable
standard the personal grievance and the reinstatecte@ms. | conclude that Mrs

Gazley's removal application just comes within 8(Zj(c).



Residual discretion

[31] When grounds are established for removal the Autharay still decline to
do so. Here | am persuaded that | should not rentbg matter. The best way of
giving effect to the objects of the Act in the cingstances of this case is to decline
removal. The Court appears to be in no bettertiposthan the Authority to deal with
the matter in a timely way. There is no particlémyal complexity in the case. There
is no good reason to deprive the respondent obpipertunity to defend its decision
to dismiss Ms Gazeley before the Authority. Renhowauld result in no less judicial
intervention since the Court would have to deahwite substantive issues at a later

hearing, just as does the Authority.

S.178(2)(d)

[32] If the Authority was of the opinion that in all thercumstances the Court

should determine the matter, | would have removeelying on s.178(2)(c). It is not

necessary to say more under this heading.

Conclusion

[33] The application for removal is declined for thesaas explained above.

[34] Costs are reserved.

[35] The Authority will arrange a phone conference diiorto progress

arrangements.

Philip Cheyne
Member of the Employment Relations Authority



