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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Alan Garvin, claims that he wasistructively dismissed,
effective from the date of his resignation on 18raary 2011. Mr Garvin also claims
that he was entitled to be issued with shares ogrfessive Equipment Limited,
pursuant to clause 6.2 of his employment agreema@dthe now seeks the cash value
of such. Finally, Mr Garvin claims that he is eetitto arrears of wages related to the
calculation of his final pay which he says was defit in regard to his entitlement.
For completeness, | record that Mr Garvin was seggayment for an absence due to
sickness, on or about 9 February 2011, but thismclevas withdrawn at the
investigation meeting. Conversely, Progressiveifggant Limited denies and resists

Mr Garvin’s claims and submits that they should dacordingly.
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[2] In addition to the evidence of Mr Garvin, evideneas given for him by Mrs
Tabatha Garvin, Ms Rosalind Henshaw and Ms Lisain@ld For Progressive
Equipment, evidence was received from Mr Rodneyr@hislrs Angela Sharp, Mr
James Baird, Mr Trevor Harris, Mr Ben Sharp, Mr t&ullivan, Mr Alex Smith, Ms
June Rowland, and Mr Luis Stembridge. Ms DeboratoBes gave evidence under
summons from the applicant. The Authority has gielrse consideration to all of the
available evidence, including various relevant daoents; and the respective
submissions of the parties, albeit not all of thimterial is referred to in this

determination.
Background Facts and Evidence

[3] Progressive Equipment Limited (PEL) is one of thidgaited liability
companies within the Progressive Group. The Pregre<sroup has grown over the
years and the Managing Director, Mr Rodney Shanlgl, the Authority that he came
to the conclusion that he required assistancesmrdie. This was in order to take the
Group to the next level, specifically in the areh marketing, nationally and

internationally, an innovative machine; the Wood#et

[4] PEL initially advertised for an Operations Manadgert upon receiving Mr
Garvin’'s curriculum vitae, it was decided that Heowd be interviewed for the
position of Chief Executive Officer (CEO). Mr Gamwvas subsequently appointed as
the CEO and commenced his employment with PEL onddyg 13 September 2010,

having signed an employment agreement on 8 Septe2iié.

The business plan

[5] The common evidence of Mr Garvin and Mr Sharp & tt the beginning of

Mr Garvin's employment it was agreed that Mr Gamwiould produce a business plan
(the Plan) for PEL; particularly in relation to rkating and promoting the WoodWeta
machine. It was understood that Mr Garvin wouldbke to produce the Plan within a

few weeks of the commencement of his employment.

[6] From 22 September to 12 October 2010, Mr Sharp laadwife were in
Australia, albeit there was continuing contact ke Mr Garvin and Mr Sharp as
evidenced by emails during that time.
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[7] The evidence of Mr Sharp is that by mid Decembeir028e was becoming
concerned about the fact thathé all important business planhad not been
produced. Mr Sharp says that whenever he asked &viiGabout the Plan he was
told “it was nearly ready Mr Sharp attests that at that point (mid Decemb010)
he had not seen the draft of the Plan eveénh any indicationthat Mr Garvin had

commenced work on it.

[8] Mr Sharp incurred further frustration when he wa®imed by Mr Garvin on
16 December 2010 that he would be taking leave theChristmas break because he
had visitors from Australia coming to stay, albleé& had only been employed for
approximately four months at that stage. The mdansvhich Mr Sharp became
aware of Mr Garvin’s requirement to take leave wiasan email dated 16 December
2010 in reply to one sent by Mr Sharp to Mr Garvielative to an apparent job
candidate who would be present on Monday 20 Dece@®E). Mr Garvin informed
that he would not be available on Monday 20th, $day 23rd and Friday 24th
December as he had visitors from Australia comigGarvin also informed in the
email that he required 29, 30 and 31 December 2&Zl(ave, as his guests were

returning to his home then.

[9] The evidence of Mr Sharp is that he was upsethtraGarvin required more
leave as he had only been employed a short timdatdlready taken some leave in
November 2010.

[10] The common evidence of Mr Sharp and Mr Garvin & there was a heated
discussion on 17 December 2010. This centred orfatttethat Mr Sharp was most
unhappy about Mr Garvin requiring leave and, magpartantly, that the business

plan had not been produced.

[11] The evidence of Mr Garvin is that on 20 Decembet(26e met with Mr
Sharp and the heated discussion of 17 Decembedisasssed. The two men agreed
that it was inappropriate for such an atmospherbet@resent and that they should
attempt to work together better for the future. Bladcome was that it was agreed that
Mr Garvin could take six days unpaid leave over@meistmas/New Year period and
that he would work on the business plan and hakeady to show Mr Sharp in early
2011.



Events of 2011

[12] The evidence of Mr Garvin and Mr Sharp is that wMamGarvin returned to
work in 2011, Mr Sharp inquired (several times hgs$ about the progress on the
Plan. Mr Sharp says that every time he made sughirinof Mr Garvin the response

was that it Was nearly ready’and Mr Garvin just needec ‘touple more days.”

[13] The evidence of Mr Garvin is that he told Mr Shdrat he heeded more time
to get the plan ready for him to reviéwMr Garvin says that Mr Sharp was accepting
of this, but I conclude that if Mr Garvin really Ived such, then he had a very

mistaken perception, as revealed by subsequentseven

[14] The evidence of Mr Sharp is that by 4 February 204r1Garvin had still not

produced the Plan and there was deronstrable progressdn any of the matters
that Mr Garvin was supposed to be attending to.SMarp requested Mr Garvin to
compile a list of twenty potential WoodWeta fuelnsamers. The WoodWeta

converts waste wood into kindling sized piecesufs® in large industrial boilers.

[15] The evidence of Mr Garvin is thala'st thing” on Friday 4 February 2011, Mr
Sharp approached hinott of the blue”and ‘demanded”a list of twenty potential
customers for the WoodWeta and ideas about how Mvi@ was going to sell it; by
the end of March 2011. Mr Garvin’s evidence is thatSharp began the discussion
by asking him how many additional contacts Mr Gadvad added for the WoodWeta
to which he repliedrfone” Mr Garvin says that he did not have any corgtactthe
forestry industry and he had been using Mr Sharpigacts to explore potential sales.
But there is no evidence of him making any attetopéstablish any potential sales

contacts.

[16] On Sunday evening, 6 February 2011, Mr Garvin seotrsory email to Mr
Sharp:

Here’'s the 20 potential targets for the Weta younted. It is actually
58. Most of which are probably worth a call once lveee quantified
our performance, market positioning and test/hyséxperience.

[17] Mr Sharp says that Mr Garvin seemed to have treaitedequest as a joke as
he had merely cut and pasted 58 forestry contmcfoom a search engine.
Furthermore, one of the potential clients listedsvaasilviculture contractor who is
“entirely at the wrong end of the wood supply chaimthat this company plants
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trees; it does not process them. It was the vieMoEharp that Mr Garvin was not
taking his concerns seriously and hence an emailseat to Mr Garvin on 7 February
2011; the content of which informed Mr Garvin theas list (6 February 2011) had
not identified consumers of WoodWeta fuel. And Mar@n was also informed that
he was required to produce for the directors ofatmpany (Mr and Mrs Sharp) the

following:

. The completed PE business plan, spanning the nexyéars,
including market information of NZ and internatibntarget
markets, market penetration, strategy, costs, ¢asth and
execution.

o A list of 20 sites around NZ who have the potertialitilise a
WoodWeta, their consumption and contact detailsaaptan of
meeting them.

o A list of current hogging operations in New Zealamido they
work for, their contacts, their potential to uig Weta and a
plan of meeting them.

. A list of everyone who has expressed interesténviteta, what
their issues are and what we can do to make @apleen.

. Progress on large R to R plan.

. Plan of action for Panpack, backup plan if CWR dbacommit
to purchase.

From today on, you will brief the Directors evergiday morning on
progress with sales and marketing, and any otlsress you have
been tasked with. You will also give the Direct@s update of
progress, recommended plan and deliverables forthmand the
coming month at the end of each month. It is imipegahe Weta is
off our books prior to the end of March and thatave into making
the next unit before the end of April.

[18] I note that Mr Garvin was required to brief thedaiiors every Friday morning
in relation to progress on various matters. Thel@we of Mr Garvin is that following
the discussion that he had with Mr Sharp on 20 Béex 2010, he suggested that he
and Mr Sharp commence weekly meetings in 2011, failitate and expedite
communication and discussionand that Mr Sharp agreed to this suggestion.
However, that is somewhat at odds with the evidexiddr Sharp who says that the
claim by Mr Garvin that he had scheduled weekly tmge with Mr Sharp; and that

Mr Sharp failed to attend are completely false.Qarp says it is clear from his email
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of 7 February 2011, that there were no scheduleétings in place and that there

needed to be.

[19] The evidence of Mr Garvin is that on Monday 7 Felbyu2011, Mr Sharp
expressed to him his displeasure at tgkb" email of the day before. Mr Garvin
apologised and acknowledged that the email had femstious. He says that there
was a discussion about Mr Sharpligpermost expectationsif him. But Mr Sharp’s
evidence is that he was discussing msriimum expectationsdf Mr Garvin and that
these were the tasks set out in Mr Garvin’'s emplaynagreement that he had failed

to perform, despite five months’ of employment.

[20] Mr Garvin took some notes of the matters he saye wiscussed in regard to
requiring attention by him. The heading of the sateFirst week of MarchOne of
the items on the list iComplete BPwhich | take to be a reference to completing the
Plan, albeit Mr Garvin had given an undertakinghtve this available in January
2011.

[21] The evidence of Mr Garvin is that from Monday 7 Felry to Wednesday

9 February 2011, he proceeded to work on the nsatitet required his attention, as
required by Mr Sharp. Mr Garvin says that he wasalhon Wednesday 9 February
2011 but worked from home that day and by the nmgrmif Thursday 10 February
2011, he had completed all the tasks on his Istpfaviously noted) except for the
Plan which was ¢completed to the point that it should be discussedh Mr Sharp,

albeit there is no evidence of the Plan being el stage.
Wednesday 9 February and Thursday 10 February 2011

[22] According to the evidence of Mr Sharp (which | gu¢ehere is somewhat
more to the events of Wednesday 9 February 201 ititicated by the evidence of
Mr Garvin. Mr Sharp’s evidence is that on the moghof Wednesday 9 February he
met with Mr Garvin and attempted to give him adettdated 8 February 2011). Mr
Sharp says that he also informed Mr Garvin thatDfrectors wished to meet with

him on Friday 11 February, to discuss the mattereut in the letter.

[23] Mr Sharp attests that Mr Garvin’s response was hiatvas feeling sick and

that he would have to go home. Mr Sharp’s viewhat the had previously seen Mr

! Mr and Mrs Sharp.
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Garvin in the workshop first thing that morning amellooked fine health wise, as he
also did when he first started to talk to him abiiwat letter. Mr Sharp says that there
was no indication that Mr Garvin may have been dhuril he mentioned the letter
and conveyed the requirement to meet with Mr GaonnFriday morning. In any

event, Mr Garvin went home for the rest of the day.

[24] The following day, Thursday 10 February 2011, updnGarvin’'s return to
work, Mr Sharp met with him again and gave Mr Garthe letter that he had
attempted to give him the previous day. Mr Shasgo aéad aloud a copy of the letter

to ensure that there were no misunderstandings.

[25] It is commonly accepted that Mr Garvin attemptedhen respond, but Mr
Sharp informed Mr Garvin that he should take some to consider his response, put

it in writing and present it at a meeting the nextrning.

[26] The further evidence of Mr Sharp is that he requeeslr Garvin to spend the
day “solely focusing’on the questions that he wished to discuss ateting on
11 February 2011. Mr Sharp says that he also stegye¢bat Mr Garvin leave his
cellphone with him as it was Mr Sharp’s view that Marvin had an dbsession”
with his phoné and that he would be distracted from focusing e dquestions that

Mr Garvin was required to answer the next day.

[27] While Mr Garvin informed that he was expecting sdmsiness calls, it was
the opinion of Mr Sharp that Mr Garvin had onlye®®ed “a handful” of calls during

the five months of his employment, all of which epped to be from Mr Garvin’'s
wife. In any event, the cellphone was left in Mra§fis office, albeit Mr Sharp says
that at one point he left his office for a brigh& and returned to find Mr Garvin in an

agitated stategoing through”his phone.

[28] The evidence of Mr Garvin about the cellphone & tr Sharp tlemanded”

the phone and when he advised Mr Sharp that heewjscting some calls he was
informed that he only needed the cellphone if fiethe premises and that Mr Garvin
would not be leaving the premises without authdiosa Mr Garvin subsequently left

the meeting and proceeded with the work he wasnegjto carry out.

2 Mr Sharp gave an earlier example of Mr Garvin tpeomming” his phone to remind him to get a
coffee.
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The content of the letter dated 8 February 2011 —eceived by Mr Garvin on
9 February 2011

[29] The letter opens as follows:

Dear Alan,

It is with concern we are writing this letter towyoutlining our deep
concerns regarding your performance in your capast CEO. We
have given you five months to find your feet, impent your own
style of leadership and have specifically not tpbdi how to do your
role. To date we have not seen any results in mgstéeadership,
growth or strategies to take the Progressive Gfonpard. Below is
the position description you were contracted toewtake that you
signed. We have put comments in all areas of concer

[30] There then follows the details of Mr Garvin’s pasit description setting out,
for example, the position summary. This includesvjaling strategic leadership of the
Group by working with the Board of Directors ane tExecutive Management Team
to establish, implement and oversee the long rgogés, strategies, plans and policies
of the Group. The prime focus of the CEO will be ttevelopment and marketing of
Proquip and taking the WoodWeta, GreenWeta andoiatroducts to world markets.

The point is then made to Mr Garvin that:

After five months and numerous prompts we have semre of the
above.

[31] Under the heading.eadership and Corporate Responsibilityr Garvin is
informed that:

The Progressive Group zero waste and sustainapditgies have not
been adhered to. After five months there has beguractical display
of following these principles: still bringing dispable coffee cups,
leaving the light on when not in the room, and doessencourage it
through leadership or leading by example. Pleagdagx why as
CEO you find it so hard to follow simple sustairealpractices that
other staff have no issue with.

[32] Then under the next headingead the Executive Management team to be
effective developers of solutions to business ehg#s thereby establishing
credibility throughout the organisation and withetiBoard Mr Garvin is informed
that he:

Implemented the machining of 16 punch blocks (sbnths worth)
while Directors were on holiday instead of inveatigg JIT and
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implementing these practices. No processes to smalthe
manufacturing costs have been implemented by yotaods given to
staff to assist. An afternoon was spent involvingbBrah, Jared and
you, with no outcome, report or system recommendati
Spreadsheet to track manufacture was set up gntiyelDeborah and
Rodney, no assistance offered by you. Please explehy.
Spreadsheet that you set up to speed PM job botk still not
implemented some two months later. Please explain

[33] Then, under the bullet point:Be responsible for driving the Progressive
Group to achieve and surpass sales, profitabildgsh flow, business goals and
objectives;Mr Garvin is informed:

o Have seen nothing regarding any financials, advige
provisional tax, terminal tax, or cash flow. Angeleborah
and Rodney doing the best they can with no guidascme
issues five months later. We have a debtor goiregg Bamonths
and we have seen absolutely nothing from you reggnahat
should be done or how to do it. The Directors haeeived no
reports, cash flow estimates or projections despite five
month time you have held this position. If thetegs is not set
up to extract accurate information, please explafy it has
not been rectified.

. Motivate and lead a high performance managemenn;tea
attract and recruit members of the Executive Teaot n
currently in place and retain the Executive Leddprgeam;
provide mentoring as a cornerstone to the managecazaer
development programme.

[34] Mr Garvin is then informed that:

. No mentoring seen to date. Please supply instambese you
have. All staff still come to Rodney for any advimeguidance.
Two employment assessments done but have not been
completed, as no formal response has been giveriiter, no
mention of pay rates or indication if there will bay pay
review. Please explain why.

[35] And:

o Alex Smith IEA took from October to February to tsd8cott
(who has no authority to sign a contract) was tiefsign Alex
up as an apprentice. Alex was left wondering wherestood
for two months over Christmas when the decisiotai@ him
on was made in October. Why did this take so long?

o Represent the Progressive Group and its valuerdr wit
customers, vendors, shareholders, government andatery
bodies, other stakeholders and the public generadllg
progress with Pan Pack despite numerous requests [itan.
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[37]

[38]
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No backup plan or timeline. The Weta has been fidfesix
weeks. Please explain why

When Framecad had an issue with leaks while thedrs
were on holiday, nothing was resolved. What wasseiothe
subcontractor who made the parts for us was inteduo
Framecad by you, opening the door for Framecaa&b direct.
Please advise what benefit this was to the Groapvehy this
was done.

Support the recruitment, selection, individual depment and
monitoring of the Executive Management team anderoth
management personnel to ensure the Progressive pGrou
maintains a strong succession plan.

Mr Garvin was then informed:

And:

Jared Bolton and Kevin Beetham left since you hbeen
employed. Jared left while we were away. We haxenseen
any information regarding what happened or why. Ywere
well aware of the issues and gave no guidance rectibn.
Please explain why.

Collaborate whenever appropriate within the Progves
Group of Companies

We have seen no systems put in place to assishamueage
collaboration. Deborah and Rodney set up the Group
spreadsheet with no guidance from you, despitefabeboth

are novices when it comes to spreadsheets. Ptgdain
why.

Then under a headirBusiness Management, Strategy and Marketing:

Spearhead the  development, communication and
implementation of effective growth, sales and mankg
strategies and processes. Barry Caulfield contaptedwhile
we were in Australia, asking about the Weta. Yoot d&s
information to us via text. Further contact infotioa was
given to you by Rodney in October. Barry was vengiested
in the Weta and described it as extremely innoeati¥e has
the hogging contract for the Whakatane Board raifid was to
purchase Weta 1. However, it burnt on November ZRhO0.
He has had no contact from you during the last tmamths,
and has since purchased a similar sized hogger 8eattle.
You had to ask me for his name this week, deshiefdct he
contacted you in September last year. You also tima off in
late December and early January, advising the @iredhat
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“nothing happens over this time”. Barry Caulfielchde his
purchase during this time. Please explain why.

. No business plan has been produced after five rmpd#spite
persistent requests by the Directors for this: #igec
instructions given on the 17th of December thatas to be
completed urgently in the New Year have not produary
results. Please explain why.

. Natures Flame engaged Pedersen’s to hog for thenwim
weeks and you were totally unaware of this. Rodagyised
you. Please explain why and what you have doneiedd
doing to develop this potential client.

o We have an $850k as&inguishing in Napier with no plans to
utilise it at all. It is now devaluing by the daylease explain
your plans for it over the next two months.

. You were specifically instructed to supply a li$t2@ potential
users of the Weta in NZ. You supplied a “Gophestitig 58
potential “customers”, 56 of which would never hathe
resources or inclination to purchase one. Not oration was
made of any sawmills, pulp mills or wood procesdmgjlities
anywhere in the list. Please explain why.

. Collaborate with the Executive Management teamewetbp
and implement plans for the operational infrastrcet of
systems, processes and personnel designed to acctatarihe
growth objectives of the Progressive Group, paity
ProQuip.

[39] Mr Garvin was informed of various requirements:

. No systems have been put in place after five morhghe
specific request from Rodney on 26.01.11, the oltlcalendar
was to be set up by you. Two weeks later it is inouse.
Please explain why simple systems like this have bezn
suggested or implemented in the five months.

. Assist, as required, in raising additional capétlappropriate
valuations to enable ProQuip to meet sales, gramthmarket
share objectives.

o Assist in developing the strategy and implementatiof
mergers, acquisitions and divestitures.

. Foster a success-oriented, accountable environnatht
ProQuip.

[40] The letter concludes:

% The WoodWeta.
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Alan, there are numerous instances that a totkldacommunication
by you has left the Directors unsure what or whegeare as a Group.
The Residues to Revenues is a case in point. Yare wdvised on
the 13th December that an advert was going in Fridcuts on the
28th January. This has a link to our website. Mgt in with no
knowledge of Rodney or Angela, with no discussiegarding what
would be the best things to put on the websitéhemost up-to-date
information. As Directors we have paid a substhngismount of
money as sponsors to this event. To not capitalistne opportunities
is extremely disappointing. Please explain why.

You will have a meeting with the Directors at 09.66 Friday
11.02.11 to put your responses to them regardie@iiove. Please be
advised that this is [sic] meeting of a seriousuratas it involves
performance values on all these issues. If you teéding a support
person you must advise us immediately. The outcointieis meeting
may have serious consequences on your continuetbymgnt with
the Group. Please take this matter seriously.

Yours faithfully,

Rodney Sharp
Director
Progressive Group of Companies

[41] The statement of evidence for Mr Garvin sets ouatwtis response to the
points raised in the letter of 8 February 2011 wobhve been if he hadthe
opportunity to provide a considered respai$rit of course this is now well after the
event, as it were. Also, Mr Garvin’'s response tguastion from the Authority was
revealing What actually happened is that Mr Garvin went intork early on the
morning of 11 February 2011 and at 7.22am he seetail to Mr and Mrs Sharp as

follows:

Rodney and Angela,

Reviewing your letter dated 8 February 2011 giveme yesterday
(10/2/11). The meeting you are requesting statas df a serious
nature, and several points have been raised whighire responses.
Friday at 9.15am is not a sufficient amount of timerepare for this
meeting. | suggest Wednesday at 3.15pm to disdussetissues,
please confirm.

The mobile phone is part of my tools of businesd &aving it
removed from me makes it difficult to conduct besis. Please
advise your intentions.

[42] Mr Sharp’s evidence is that he did not receive Mrn@’'s email until 8.40am.

He says that he was surprised to receive it as Mvi@ had worked on his responses

“ At para [78] of this determination.
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all of the previous day and had not indicated tiretequired more time. It was also
too late to postpone the meeting as Mrs Sharp wadher way, having made
arrangements so she could be there. Mr Sharp seamail to Mr Garvin at 8.45am:

Hi Alan,

You have been well aware of the issues laid ouhis letter. You
were instructed on Friday to produce results, whiaelke not been
forthcoming. You were given the letter and discdsgeyesterday
morning, some 24 hours before the meeting. You wsked if there
was anything you did not understand, required gauperson or if
there was adequate time. You advised that you didrequire a
support person, that you fully understood the iogilons of the
meeting and that you were prepared to attend. Yad &l day
yesterday to advise if anything was unacceptalile. Directors have
made time available in their busy schedule andite tgss than an
hour notice to one of them, and none to the otlsertotally
unacceptable and unprofessional. The meeting witicged as
planned. Please ensure you attend.

With regard to the cellphone you do have accessdellphone. It is
in the office you reside in. You will only requigecellphone if you
are off site.

The meeting on Friday 11 February 2011

[43] Mr Garvin met with Mr and Mrs Sharp at approximgat@l45am. Ms Deborah
Brooks, the Office Administrator, was also presenthe role of note taker. There is
some disparity in the respective evidence abougdneral tone of the meeting. The
evidence of Mr Sharp is that Mr Garvin refused nevaer most of the questions and
that he became very agitated; yelling several tinvi)s Sharp says that Mr Garvin
shouted at Mr Sharp several times and began tofrmise his seat and that he
struggled to keep his temper under control. Mrsri@lsays she was shocked by Mr
Garvin’s violent reaction. When asked by the Autyoto explain this, Mrs Sharp
told the Authority that Mr Garvin was getting odtlos seat and clenching his fists.

[44] But Mr Garvin says that heépeatedly and calmlyadvised Mr Sharp that he
was not going to comment because he needed moeettirproperly construct his
responses. Probably the most objective view ofttine of the meeting comes from
Ms Brooks. She told the Authority that the meetstgrted off feasonably calm™ut

there were raised voices at times with both Mr Slzard Mr Garvin trying to get their

respective views across.
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[45] The further evidence of Mr Garvin is that at thedasion of the meeting he
was informed by Mr Sharp that the situation wasry serious”’and that he and Mrs
Sharp needed to consider what the next step waildMib Garvin was requested to
leave his laptop behind as apparently it had n@nbleacked-up during the five
months that he had been employed. Mr Sharp toldAtitbority that the backing-up
of computers is important to the business anddbise at least on a weekly basis. Mr
Sharp also gave an emotional recollection of anleyepe leaving the company some
time ago taking with him the only source of certamtellectual property. The
evidence of Mr Sharp is that he asked Mr Garvinetarn his own office and spend
more time on: €oncentrating on his responses to our questionshab we could

reschedule and discu8sMr Sharp says that:

| gave Mr Garvin another letter rescheduling theetimg for the
following Monday 14 February 2011. | also asked Honset up
outlook calendars for two design engineers as MrviGatold me
previously he had done it but it was subsequeriigadered he had
not. My wife and | needed to leave at 3pm that fdmya pre-booked
event. | telephoned the office at approximately 4prensure that the
back-up of the laptop had been completed, in aiaaliow the return
of the laptop to Mr Garvin. | was advised that #dhnot been
completed. | then organised for it to be removedfthe premises.

[46] The letter that Mr Sharp refers to is dated 11 Gatyr2011.:

RE: Performance issues
Dear Alan,

We were unable to stop the meeting you agreedstesgay morning
as the Directors were unaware before they arriW¥d. note you
refused to answer any questions pertaining toedtterlwe wrote. We
have recorded the general responses you offeredifisplly on
questions not in response to the letter, thesegbein

1. You have been employed by Progressive Equipfoerive
months.
2. You have not presented the Directors any financial

information in this time.
3. You have not presented a business plan in this time

4. You undertook to present a business plan earhhéenNew
Year in return for being able to take time off &d February
which you were not entitled to.

5. You have not visited, or found, or talked to anyepdial
customers relating to the WoodWeta that were ne¢rgito
you or introduced by Rodney.
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6. You understand the shareholders current accounts $he
net value of the business.

7. You are not aware that the Progressive Group of famies
owes any money to anyone and it came as a congugiese
to find that this was not the case.

To ensure you have adequate time to respond, obtdapendent
advice, and provide a support person if requireel,will reconvene
the meeting at 09.00 hours 14 February 2011. Pleasavare that all
of the concerns outlined will require a response.

Rodney and Angela Sharp
Directors
The Progressive Group of Companies

Retention of Mr Garvin’s laptop computer

[47] An issue has arisen about the retention of Mr G&viaptop for back-up
purposes. Mr James McKeller, an employee of thepamy, was requested by Mr
Sharp to carry out the back-up. Mr McKeller was swned by Mr Garvin to give
evidence to the Authority, but in the event did dotso. But there is evidence from
Mr Ben Sharp. He attests to Mr Sharp instructing MicKeller to back-up the
computer tompletely” and then give it back to Mr Garvin. The furtherdence of
Ben Sharp is that there wereumerous hidden filesthat were not accessible to the
back-up process and that Mr Garvin had to be a$éedhe password again. The
evidence of Ben Sharp is that there were somecdifiés in accessing some files

from the laptop and hence the back-up took longgn ivould normally be expected.
The use of the company car

[48] There is some disparity in the evidence regardimgtiwer Mr Garvin was

deprived of the use of his company car after thetmmg on 11 February 2011. The
evidence of Mr Garvin is that at the conclusiontlod meeting he was told by Mr
Sharp that:

| was not to use any of the company’s vehiclesoutthuthorisation.
When | asked whether this meant that | could net mg company
car, Mr Sharp repeated that | was not to use anyhef company’s
vehicles without authorisation and then added thaas not to leave
the premises until 5pm.
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[49] The further evidence of Mr Garvin is that at 5.01pm Friday 11 February
2011, Ms Brooks advised him that she had Mr Sharphe phone. Mr Garvin says
that when he spoke to Mr Sharp he was told:

Alan, you can use the car to get home now but yewat to use it
during the weekend.

[50] But Mr Sharp says that there was never a discussitn Mr Garvin about
him not being able to use the car in the weekenbtlaat Mr Garvin’'s evidence about
this is “a fabrication” Mr Sharp’s evidence is that he informed Mr Qarthat he
was to remain on site and focus on preparing aorespto the matters that had been
raised with him. Mr Sharp says that he told Mr Garthat he did not want him
“driving around” The further evidence of Mr Sharp is that Mr @arasked him if

he was taking the car off him, to which he respantthat ‘ho” he was not.

[51] The evidence of Ms Brooks is that at the meeting,®4rvin was asked to

leave his car keys and cellphone and told that &= ot to leave the premises during
the day. Ms Brooks confirms that Mr Garvin askeif Sharp was taking his car off

him and that Mr Sharp responded to the effecttMraGarvin was not to use the car to
leave the premises during the day. Ms Brooks mad@aention of the phone call later
in the day that Mr Garvin referred to and whilesitestablished that Mr Garvin was
not to use his company car to leave the premisssdty, obviously he had the car to
drive home that evening and hence the argumenhthatas deprived of the general

use of the car is built on a rather weak foundation
The resignation of Mr Garvin

[52] The evidence of Mr Garvin is that on Friday 11 keloy 2011 upon going
home he was in some turmoil in regard to what hegapkened that day. He consulted

with his lawyer and was advised tihihk over things"during the weekend.

[53] Mr Garvin attests that over the weekend he deltbdran everything that had
happened between him and Mr Sharp. His evidenit®is

| thought about how Mr Sharp had spoken to me, ewhad

involved other staff in our meetings and over #q@dp, and how he
treated me like a naughty child when he had takencellphone and
motor vehicle off me and told me | could not lethee premises until
he said so. | thought also about how he had madsitie the office
all day Friday in front of everyone with no phonelaptop. | was

totally humiliated by him. | kept thinking to myfstfat if this was
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how he treated his Chief Executive, there was npehfor our
relationship going forward

[54] The further evidence of Mr Garvin is:

| truly tried to find a good reason to return to tkdout could not find
one. | could think of nothing good to say about $harp after what
he put me through and certainly no good that migthe out of my
returning to work.

At 8.03pm on Sunday 13 February 2011, after extend¢liberation
all weekend, | emailed Mr Sharp with a letter adws of my
resignation with immediate effect.

[55] The content of Mr Garvin’s resignation letter is:

It is with deep regret that | find you have leftlwme no option but to
advise of my resignation as CEO for Progressiveu@reffective
immediately. Following the treatment of me by Rogioa Thursday
and Friday (10th and 11th February) of last weakparticular the
total humiliation Rodney subjected me to throughth# day on
Friday, | find myself in a completely untenableustion and no
longer able to work with Rodney. | will arrangedmp the car off at
38C Northway Street premises on Monday morningh(Rtbruary)
at around 10.30am. | would appreciate if you coblve my
belongings boxed up for me to take with me at time, the books
and photos on the shelves and some personal eifetite drawers.
Other matters, such as final pay can be sortedugequently.

[56] Mr Sharp responded via an email at 10.34pm on Sub8d-ebruary 2011

Dear Alan,

Please find enclosed our response to your emaiwbelWe totally
reject any allegation of humiliation and encourgge to attend to
meeting plan tomorrow at 0900 hours.

[57] The email appears to have had a letter attachédofahe same date reading

as follows:

RE: letter of resignation

Dear Alan,

Thank you for your email at 20.03 hours with yoesignation letter
enclosed. Please be aware we absolutely refutealdbations
regarding humiliation by Rodney. We have attempteengage with
you to find a resolution, particularly to the laok progress in the
development of the Progressive Group businessqianthe last five
months. We encourage you to reconsider and engageus in the
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meeting scheduled for tomorrow morning at 0900 kdor address
these areas of concern. We need to understandshes that have
prevented progress and identify systems and impletoels that will
ensure that the deliverables outlined in your IBEASeptember 2010
are produced: a robust business plan, financiahnitg, and
sales/marketing plan spanning the next five years.

[58] Mr Garvin replied via a further email at 9.08amManday 14 February 2011:

Rodney, you have set this ridiculous course. dtietalk to you on
Thursday but you shut that down and proceeded hailiaie me for

the whole day on Friday. Ending with you ringing5ato tell me |

could use my car to go home! | believe very strgnglthe Weta. It is
a shame it is not well engineered but that carixesl f Unfortunately,

| do not believe our relationship can be fixed néw.the start we
clicked so well on so many things but to react thés and treat me
the way you have is something | cannot look pasturYbehaviour on
Thursday and Friday and on Friday in front of thaffs has

completely undermined and destroyed my abilityetadl the staff and
to work with you. | have reflected over the weekeamdl in the light
of your letter late last night. Your letter onlyimrced my sense of
having lost all confidence in you because it gageindication that
you might have reflected that you might have oegrséd your mark
in any way. | wish you all the luck with the Wetatrongly believe it

is a world beater. | will not be meeting with yaaday and will drop

in the car as stated in my letter of resignation.

Subsequent to Mr Garvin’s departure

[59] The evidence of Mr Sharp is that subsequent taléparture of Mr Garvin, he
obtained information from Mr Garvin’'s laptop thatiggested that he had been
continuing to actively search for another positamle employed by PEL. Mr Sharp
referred the Authority to an email from Mr Garviatdd 23 September 2010, to a
consulting group, whereby it appears that Mr Gatsirfstill very interestetl in a

position with another company; [W]. The consulaneply, in substance is:

It may transpire that [W] choose to continue orhviist the one short
listed candidate. Reference checking has beenpasijive. | will let
you know if they decide to revisit your application

[60] When this matter was put to Mr Garvin at the inigagion meeting, his
response was that he was interested in the [W]tipnsifrom an fndustry

perspective” and whether or not the position was filled and whe successful
candidate was. | did not find this response to tmevincing, given the tenor of the

exchange of emails.
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[61] Mr Sharp also referred the Authority to a furthenadl dated 17 December
2010 from Mr Garvin to another consultant [R]. ®arvin inquires as to whether [R]
is still doing “mentoring/consultanty and he informs that he would be *“very
interested in catching up and discussing optionBaere is a further email exchange
dated 17 December 2011 between Mr Garvin and anotmsultant [S] whereby Mr
Garvin indicates that he would like to: “discussiybusiness mentoring/consulting as
| have some interesting challenges at present.”

[62] Mr Garvin's explanation in regard to his contacthwihese two consultants is
that he was simply looking for a mentor and if talselely at face value, this appears

to be reasonably plausible.
Analysis and Conclusions

[63] The primary issue for the determination of the Awity is: Was the

resignation of Mr Garvin on 13 February 2011, ialitg, a constructive dismissal?

[64] In summary, it is submitted for Mr Garvin that ttespondent (in the form of
Mr Sharp) through his actions breached its oblayetito Mr Garvin in that his
employment was repudiated by the unilateral vammatf express and implied terms
of the employment agreement. It is further submiitteat it could be reasonably
expected that the resignation of Mr Garvin was @edeeable consequence of the
actions of Mr Sharp.

[65] Conversely, it is submitted for the respondent thatallegations of Mr Garvin
are rejected. PEL says that Mr Garvin voluntarigigned when he was asked to
attend a meeting to explain why a number of taglkgired from him under his

employment agreement were not being performed.
The law

[66] Mr Garvin's argument that he was constructivelyrdgsed substantially rests
on the premise that there was a breach of expredsimplied terms of his
employment agreement, or in other words, a bredclduby by his employer.
Therefore, as was stated by the Court of Appealuckland Electric Power Board v.
Auckland Local Authorities IUORY

®[1994] 1 ERNZ 169
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In such a case as this we consider that the filsvant question is
whether the resignation has been caused by a bafadity on the

part of the employer. To determine that questibithal circumstances
of the resignation have to be examined, not meoélgourse the

terms of the notice or other communication wheréi® employee

has tendered the resignation. If that questioraatation is answered
in the affirmative, the next question is whethdéreach of duty by the
employer was of sufficient seriousness to make eisonably

foreseeable by the employer that the employee waotde prepared
to work under the conditions prevailing: in otheords, whether a
substantial risk of resignation was reasonably seeable, having
regard to the seriousness of the breach.

[67] Applying the above dicta of the Court of Appealthe circumstances of Mr
Garvin, the first question is: Was the resignatiamised by a breach of duty on the
part of PEL?

[68] The submissions for Mr Garvin rely on several ex@sf behaviour by Mr
Sharp that the Authority should take into consitierain determining whether there

was a breach of duty by the employer.

The requirement by Mr Sharp that Mr Garvin attend t wo disciplinary meetings

[69] The Authority is referred to the letter dated 8 ey 2011. | accept that Mr

Sharp attempted to give this letter to Mr Garvintbe morning of 9 February 2011
and that Mr Garvin then, rather suddenly, becam&elln according to Mr Sharp.

Effectively, Mr Sharp casts doubt over whether Mar@n was genuinely feeling

unwell or whether (as Mr Sharp appears to belidwve)eigned illness in order to
avoid addressing the matters that Mr Sharp waseraed about. The evidence of
Mrs Tabatha Garvin is that when her husband returheme on Wednesday
8 February 2011 he wasni the toilet for the rest of the day

[70] While it has to be accepted that Mr Garvin wasejpibssibly unwell for the

remainder of 8 February 2011, subsequent to histingeevith Mr Sharp, | am

inclined to accept Mr Sharp’s observation that éhappeared to be little wrong with
Mr Garvin until it was made known to him that hesigoing to be required to account
for his performance at a meeting on Friday 11 Fatyru2011. Nonetheless, the
practical reality of the situation is that Mr Garwlid not actually take receipt of the
letter in question until the following morning, Tisday 9 February 2011. Mr Garvin
was then taken through the content of the letteMbysharp to ensure there were no

misunderstandings about what was required.
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[71] The common evidence of Mr Garvin and Mr Sharp iattMr Garvin
attempted to give an explanation at that time. Herehe was persuaded by Mr
Sharp that he should take some time to preparspomee in writing and the matter
was left there. Mr Garvin was given the rest of ithay to prepare a written response

for the proposed meeting on Friday 11 February 2011

[72] However, on that morning, at 7.22am, Mr Garvin infed, via an email, that

there had been insufficient time for him to adeglyaprepare his response. Mr
Garvin sought to have the meeting postponed top8ildn Wednesday 16 February
2011. This proposal was rejected by Mr Sharp orbtes that Mrs Sharp had made

arrangements to be present and hence the meebnifigio ahead.

[73] The question then arises as to whether Mr Garvmgixen reasonable time to
prepare his response to the matters raised iretter dated 8 February 2011. Given

the content of the letter and that there were noosissues raised for Mr Garvin to

conclude that he was not given adequate time tpapeea complete response to all
matters before the meeting on Friday 11 Februatyl2®8lowever, Mr Garvin was
given most of the working day of Thursday 10 Febyi2011 (and that evening also)
to prepare his response, and while this was cleaolysufficient time to make a
comprehensive response to all of the issues raibedgvidence is that Mr Garvin’s
response at the meeting on 11 February 2011, vea$réhwas not going to comment
on the matters at issue because he needed moretdinpeoperly construct his
responses. That Mr Garvin should adopt such anoappris quite remarkable, given
his role as CEO and the investment that the empluye made in his remuneratibn.

[74] If one peruses the matters set out in the lette® B€bruary 2011, it is clear
that while some of those issues probably needea@ tioe in order for Mr Garvin to
prepare an adequate response, there were sevées athat, as a CEO with
considerable business experience, Mr Garvin, shbale been able to quite easily
have been able to answer “off the top of his heauf at the very least, have prepared
a response to in the time made available. For plgnthe rather simple matter of
complying with the company’s sustainable practidbe, employment assessments,
the apprenticeship contract for Alex Smith, and theparture of Jared Bolten.

Furthermore, Mr Garvin was well aware that he weuired to produce a business

® A salary of $160,000 plus benefits.
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plan by early in 2011. This was not a new issuehdtl been raised on several
occasions and he had given a commitment to produck, but clearly nothing had
been done about it, even up to the date of higmasion. Given that he most certainly
knew that this was important to his employer, by abjective analysis, one would
conclude that Mr Garvin would have at least offesethe explanation for his failure

to provide even a draft version of the business.pla

[75] Therefore, while | accept the argument that it walsreasonable to expect Mr
Garvin to provide a comprehensive response to fallhe issues that had to be
presented to him in the time available, | do natept that it was reasonable on his
part, as the CEO of the company, to adopt the strat he did and not comment on
any of the matters in question. While on the whdle Sharp’s expectation in regard

to receiving a full response from Mr Sharp was piiip too ambitious, he was

certainly entitled to expect at least a constrégctigsponse from Mr Garvin, rather

than the dismissive attitude that was forthcoming.

[76] It has been submitted for Mr Garvin that the cirstances pertaining to him
were analogous to those that arosBamaldson & Youngman (trading as Law Courts
Hotel) v. Dicksoh whereby Ms Dickson resigned after being confrontétth a two
page list of concerns at a meeting called at shatite. But inDicksonthe employee
was given no warning of the concerns of the emplayel had not been told of any of
those concerns before meeting with the employer.Qdrvin’s situation was quite
different. He was given a letter setting the conseof his employer, including the

matter of the failure to produce a business pldn¢clwhe was very aware of.

[77] Furthermore, while it can be accepted that Mr Garwias not given a
reasonable amount of time to prepare a respondetmatters raised in the letter of
8 February 2011, before the meeting on 11 Febr2@iy; that was not the end of the
matter. Mr Garvin was then given most of that day ¢he weekend, effectively a
further three days, to spend time on preparingspa®se in anticipation of a further
meeting on Monday 14 February 2011. However, rathan utilising this time to
prepare a more comprehensive response and thenwitledtis employer, Mr Garvin
decided to resign. So while Mr Garvin may have feller some pressure prior to the
meeting on Friday 11 February 2011, the fact ofrtfadter is he was given a further

711994] 1 ERNZ 920
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three days to prepare a better response than teeinaalequate one he gave on that

day.

[78] | have to say that there is another peculiar aspdating to Mr Garvin’s
evidence, as it relates to him preparing a resptm$ige issues raised with him in the
letter dated 8 February 2011. This is that in higten statement of evidence (paras.
63 to 80, covering some four pages of his overalhess statement), Mr Garvin
attests:

Had | had the opportunity to provide a consideredponse it would
have been along these lines.

[79] The written evidence of Mr Garvin then proceedsdbout in some detail his
response to 13 of the 16 matters that had beeedraisthe letter. When asked by the
Authority when he prepared these 13 responses, &ivistold the Authority that he
prepared them:

Partly on Thursday afternoofl0 February 2011and mostly on the
Friday [11 February 20114nd over the weekeii2 and 13 February
2011].

[80] Mr Garvin’s further oral evidence was thatgave it more thought following
that.

[81] Given that Mr Garvin told the Authority that he hpepared comprehensive
responses to the matters that were of concerndcetmployer, the question goes
begging as to why he did not present these respoasdhe meeting that was
scheduled for Monday 14 February 2011. It seemsabare left to conclude that Mr
Garvin decided at some point on Sunday 13 Febr@@fi, that he was going to
resign rather than meet with his employer and prtedsis responses to the matters that

had been raised.

[82] Of course it was Mr Garvin’s prerogative to tenter resignation, but taking

into account all of the circumstances, | do notlfthat the requirement by Mr Sharp
that Mr Garvin should attend the meetings in qoestivas a breach of duty or an
implied term of the contract between the partiea stifficiently serious nature: in the
words of Goddard CJ iNZ Woollen Mills IUOW v. Distinctive Knitwear

811990] 2 NZILR 438
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To bring a reasonable employee to the conclusianhttie employer
does not intend to be bound by the contract anckfilve cannot be
relied upon to perform it consistently and in theufe.

[83] But even if | am wrong about that, there is a sdamiiterion that must be met
under theAuckland Power Board v. Local Authorities IlUQ®ét. This is that even if
Mr Garvin’s resignation was caused by a breachuty dn the part of the employer,

the next question is:

Whether the breach of duty was of sufficient seriosness to make it reasonably
foreseeable by the employer that the employee woultbt be prepared to work
under the conditions prevailing?

[84] The evidence of Mr Sharp (which | accept) is thavas never intended that
Mr Garvin’s employment would end. Mr Sharp told thaithority that he was
“disappointed” when he received Mr Garvin's resignation partidylaas by that
point, the company hadrvested $60,000Tn Mr Garvin's employment and all that
had been put to Mr Garvin wersifhple questionsfor him to give answers to. Mr

Sharp’s further evidence is that in regard to tleetmg on 11 February 2011:

We were very careful to keep the meeting low kelynan disclose it
to any other members of our team aside from Dehosdiose senior
role in the Group includes taking minutes.

[85] Mr Sharp also points to arrangements that had beste for Mr Garvin to
attend a conference in Melbourne in the first weeRpril 2011 and the confirmation
of Mr Garvin’s travel arrangements on 8 Februarg22Ghe same day that the letter
setting out the concerns of PEL was written. Mrhsays that had the company
been looking to end the employment relationship, ibokings would not have been
made with a subsequent loss of money due to a kathme, albeit the sudden
resignation of Mr Garvin presumably had this effect

[86] | accept the evidence of Mr Sharp that essentiBIBL. had made a reasonably
substantial investment by employing Mr Garvin artdwas not intended or
foreseeable, that any of the subsequent actiorexdiag his accountability for his
performance as CEO, would result in the resignatifodr Garvin.
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The cellphone, laptop and company car

[87] Mr Garvin says that there was a unilateral removbdiis cellphone, laptop and
access to the use of the company car. It is arthadhe circumstances pertaining to
the lack of access to these benefits constituteectdbreaches of his employment
agreement and that this equipment was so fundaimenddr Garvin’s role that he
was entitled to consider their removal as dismessand repudiatory of the

employment agreement.
[88] Clause 6.8 of Mr Garvin’s employment agreementstat

ProQuip will provide a mobile phone and laptop yowur use. Safe
care of these will be your responsibility.

[89] AnNd at clause 6.9 of the agreement:

ProQuip will provide a sedan type vehicle for yaise. It must be
kept clean, tidy and presentable at all times, as the standard
Progressive Group vehicle policy. You will be spledsponsible for
the safe and lawful use of this vehicle at all sme

[90] Mr Garvin says that the cellphone was a critidalof of trade” for him. It
seems to be the view of Mr Sharp that Mr Garvin dadbsession with the cellphone
and because he did not want Mr Garvin to be distdawhile he was preparing his
response to Mr Sharp’s concerns, Mr Garvin wasireduo relinquish the phone.
This all seems rather analogous to confiscatimgydrom a child and it is remarkable
that Mr Sharp should subject the Chief Executivéid®f of the company to such
demeaning behaviour. But it is equally astonishilngt as a senior executive, Mr
Garvin was taken to be so transfixed with his phtiva it had to be removed from
him in order to ensure that he would concentrat¢henob in hand. The evidence is
that Mr Garvin still had access to a landline andther company or “pool” cellphone
should he have required it. | also understand ttiatdeprivation of Mr Garvin from
his cellphone was only a temporary measure whiléobased on the task that was

required of him.

[91] In the round, while | conclude that the removaltioé cellphone from Mr
Garvin was a particularly petty action on the peErtVir Sharp, |1 do not accept that
there was a breach of Mr Garvin’s employment agesgrthat was so serious as to be

repudiatory in nature. | also find that the remowvfithe laptop for back-up purposes
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was a fair and reasonable action in the circums&rend as Mr Garvin, as the CEO,
was more senior than any of the other staff takegponsibility for the back-up, he
could quite simply have reclaimed the laptop at ame if he required it for any

reason.

[92] | have already set out above (para [52]) my viewthmnissue of Mr Garvin’s

access to his company car and | do not considéethtsamatter, taken individually, or
combined with the cell phone issue and the requerento attend the meetings in
question, to constitute a breach of his terms amaditions of employment of a
sufficiently serious nature, to warrant and consedjy convert, his resignation into a

constructive dismissal.
The claim of constructive dismissal - conclusion

[93] In summary, | find that there was not a breach aftiact or of any of the
express or implied terms of Mr Garvin's employmenhich was of a sufficiently
serious nature that could reasonably bring him toraclusion that his employer did
not intend to be bound by the contractual terms eowditions essential to the
relationship’ Or in the terms of the\uckland Power Boardase, | find that the
resignation of Mr Garvin was not caused by a breaklduty on the part of his

employer that would have the foreseeable consegubat Mr Garvin would resign.

[94] It follows that | find that Mr Garvin was not consttively dismissed and that

his resignation was a voluntary action on his part.
The share options

[95] Clause 6.2 of Mr Garvin's employment agreement i@y for him to be

issued with fully paid up shares as follows:

As soon as practicable following the executionhi$ tagreement ProQuip will issue
to you a number of fully paid up Shares such tloat will hold 4% of the total issued
Shares. Such shares will be issued in considerdétioyou agreeing to accept the
terms of this agreement. One third of these shaiksmmediately vest into your
ownership, one third at the second anniversaryhef initial tranche, with the
remaining third of the shares vesting on the ansasgy of the vesting of the initial
tranche provided you are still employed by ProQaiithe relevant time.

There is a further provision at clause 7 of theeagrent for share options to be

granted provided certain conditions are fulfilled:

° Distinctive Knitwear(Ibid).
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7.1 You will be granted options to purchase sharesa@Rip in
three tranches (if you are still employed by PrgQai the
relevant time). These options will be for up to 4%he post
funding equity of ProQuip and the granting of thegéions
will be linked to the business achieving specifitestones.
The specific milestones and the issue price wilageeed in
writing with you within 120 days of you commencing
employment reflecting the key goals set out in Business
Plan that you will be involved in preparing.

7.2 One-third of any options granted will immediatelgsv in
your ownership upon achievement of the specifidgsat by
ProQuip with the remaining two-thirds of the shavesting
on the second anniversary of the vesting of tht@lriranche.

7.3 Each option will lapse upon the third anniversafryhe grant
of the option unless exercised. For the purposganity, you
will not be granted any further options should yease to be
employed by ProQuip for whatever reason.

[96] The provisions of subclause 7.1 rely on certairdd@mns being met.

(1) The granting of the share options is linked to Iblisiness achieving

specific milestones.

(2)  The specific milestones and the issue price ofstieres should have
been agreed, in writing, with Mr Garvin within 12fays of him

commencing employment.

(3) The specific milestones and the share issue prizédareflect “the key
goals set out in the Business Pldahat Mr Garvin was to prepare.

[97] Regrettably, as we have seen, Mr Garvin failed nadpce a business plan
within 120 days, or indeed any semblance of sudkerGthis was the essential
requirement in regard to activating the grantingaoy share options, it follows that
without the business plan there could not be argrestoptions; as the specific
milestones had not been set, let alone achievddgiktally follows that before Mr

Garvin could become entitled to any share optidms, had to carry out his
commitment under the contract. Because he did amoy out his obligations in regard

to producing the business plan, the share optianddanot be available.

[98] However, | find that the clause 6.2 is not condiibon the conditions of
clause 7 being met as they apply to two separatk distinct entitlements. Mr

Garvin’s claim for “fully paid up” under clause 6shares is valid, as according to its
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terms, his entitlement became available “as soorprasticable” following the
execution of the employment agreement. The agreemas signed on 8 September
2010 so the entitlement was available after theg.d®s | understand the words of the
clause, Mr Garvin is only entitled to one third4% of the total issued shares as he
was not in continuous employment long enough toclreaither of the two

anniversaries in order to have any further entidetn
The wage arrears claim

[99] While Mr Garvin's statement of problem claims tHAEL made unlawful

deductions from his final pay, there have not @y details or calculations provided
as to the basis of this claim. On the other hartl, Rave provided calculations
relating to Mr Garvin’s final pay, and without aeyidence being produced by Mr
Garvin to the contrary, | am left to conclude ttreg claim for arrears is not proven for

want of probative evidence and hence it must bérokt
Determination

[100] Having closely considered all of the evidence add to the Authority and

for the reasons set above, | find that:

(@) Mr Garvin was not constructively dismissed. He does have a personal

grievance and the claim is unsuccessful.

(b) Pursuant to clause 6.2 of the employment agreerivkrarvin is entitled to a
number of fully paid up shares in Progressive Eapgipt Limited; to be
defined, being one third of 4% of the total isssbdres of the company. Mr
Garvin seeks to be paid the cash value of theseeslas of 13 September
2011. That appears to be a somewhat arbitrary atadeno reason has been
given for it. It seems to me that according to wWwrds of the agreement, the
value of the shares would be assessed at a datdlysladter the
commencement of Mr Garvin’'s employment, but in amgnt, the parties are
left to resolve that matter if they can, with thesigtance of a mediator from
the Department of Labour as a second option. Ineient that these two
options are not successful, leave is granted tormeto the Authority for

further determination.
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(c) The claim for wage arrears relating to the caleoitabf Mr Garvin's final pay

Is not supported by any tangible evidence and tbexdails.
Costs

[101] Costs are reserved. The parties are invited tdueslbe matter of costs if they
can. In the event a resolution cannot be reachedrespondent has 28 days from the
date of this determination to file and serve submiss with the Authority. The
applicant has a further 14 days to file and semmsssions.

K J Anderson
Member of the Employment Relations Authority



