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Employment relationship problem

[1] The applicant Ms Irene Geen served more than 16 \asaa Dispatcher working for the
New Zealand Police at the Northern Communicatioest@. That career was ended in March
2005 when the Commissioner of Police terminatecehgsloyment on medical grounds.

[2] There is no dispute that legally the medical reteat of Ms Geen at the initiative of the
Commissioner was not a resignation but amounteddismissal.

[3] Ms Geen has challenged the justification for tlemassal. She has also alleged that prior
to her dismissal, in different circumstances on tweoasions in 2003, the Commissioner acted
unjustifiably and caused her disadvantage in heplegment or in the terms of that
employment.

[4] To resolve the dismissal and disadvantage griesangeder the Employment Relations
Act 2000 monetary remedies are sought by Ms Geereitonburse her for lost wages and
compensate her for hurt feelings, humiliation atiteogeneral distress. Although to begin with
she had sought reinstatement, that remedy wasunstigd to the end of the investigation.

[5] A further remedy sought by Ms Geen from the Auttyois the restoration of a number of
day’s annual leave that the Commissioner deductad the balance due to her after she had



been on a private trip to Australia. Ms Geen cods¢ethat she was entitled to remain on sick
leave during that trip. The annual leave at igsuks days, equivalent to $3,478.08 gross. Ms
Geen also seeks compensation of $2,500 for losgpEcted benefits from her employment.

[6] It seems likely that if her debilitating medicalntition had not developed, Ms Geen
would have continued with the Police until retirethafter a further 11 years of employment.
She has assessed her loss of wages (approxim&200P0) arising from her termination on
the basis of an expectation of working those aoldii years.

[7] About two months after her dismissal in March 200 Geen was able to resume
employment with a new employer. The remuneratmrtiie new job however, is significantly
lower than received from the Police employment.

[8] In the course of the investigation meeting, whiah mto five days, extensive evidence
about the employment relationship problem was gteeor obtained by the Authority. Much of

this evidence was the correspondence and repaonts finedical advisers, including specialists
and consultants retained to assist Ms Geen to eecbbem her condition and to resume
employment in her old job as a Dispatcher. ThehAtty also took oral evidence from some of
the medical advisers and specialists. | do nopgse to refer in detail to any of this evidence
except where necessary.

[9] An essential part of Ms Geen’s work as a Dispatditethe Police Communications

Centre, was the continuous use of a keyboard tainfarimation and data into a computer while
responding to 111 calls from the public. It iglwe nature of the job that while Dispatcher’s are
doing their particular work they are continuallypesed to stress from a number of different
sources. The condition Ms Geen developed pregemee from using a keyboard or enabled
only limited use, and at times she was unable tk\aball.

[10] Ms Geen’s period of ill health began in Februar20when she began to experience
severe ongoing pain in her left arm, shoulder aeackn She consulted her GP and received
medical certificates putting her off work for dedoh periods. She was also referred to several
specialists.

The accident of 31 March 2003 — first disadvaniagevance

[11] On 31 March 2003, Ms Geen suffered an accidenfatyirat the Communications Centre

on the same day that she had returned to work h#erg absent because of her medical
condition. This accident and its consequencesVi®IGeen, both direct and indirect, set back
her recovery from the condition initially diagnosaad had a considerable effect on her ability
to ultimately resume her job as a Dispatcher. Almtwo years later, in March 2005, the

Commissioner decided that the prospect of her babig to resume her old job was not great
enough to justify the continuation of her employmexfiter the time that had gone by since the
accident and subsequent surgery and other treatsienhad to try and cure or improve her
condition.

[12] Ms Geen was at the Communications Centre on 31 M2003 because she had returned
to work that day after receiving a letter writtem lmehalf of the Commissioner to advise her that
she had used up all her available paid sick lea@n 17 March 2003 when the letter was
written, the Commissioner was still awaiting advicem CRM Group Ltd as to whether Ms



Geen qualified for ACC cover. CRM was the cortedgrovider of services to the Police for
claims administration and case management rekahmlit The Commissioner in his letter to
Ms Geen advised that any further sick leave takesn @1 March 2003 by her would be treated
as leave without pay because her paid sick leatrtteement had been exhausted. Ms Geen was
also advised that she could apply for a sicknessfiieor take leave without pay.

[13] Ms Geen considered that the Commissioner had &ftwith no option but to return to
work. She had been examined by an orthopaedyesn on 27 March 2003, who cleared her
to return to work on light alternative duties, pidimg they involved no repetitive work. The
surgeon diagnosed Ms Geen’s condition as regicaial o/ndrome and he gave his opinion that
possibly that had been caused by a strain frongubkm computer keyboard at work.

[14] The accident on 31 March occurred when Ms Geempéddpover a footstool that was
available for her to use. In her evidence, Ms Gaestribed how the accident happened:

The footstool was left where shteam Leader]dropped it and after a

period of time someone called me to assist thesonme way. | stood up and
moved away, forgetting that the footstool wasrgittin the middle of the

floor. | stepped on it and as a result tripped detl over. | threw my left

arm out which took the impact of the fall. | hiy kmee on the footstool bar
and also jarred my neck.

| stayed on the floor but was assisted to my fgehyp Team Leader as | was
a bit stunned.

[15] Shortly after this, Ms Geen attended at an Accideat Emergency Department where she
was examined and had her wrist put in plaster. tBére returned to work but was sent home and
told to take the next two nights off from work.

[16] This accident and the circumstances surroundini@rin the basis of Ms Geen'’s first
disadvantage grievance claim. She considers lieaadvice given by the Commissioner in his
letter of 17 March 2003 about her used up paid lsake, had compelled her to return to work.
She considers that if she had not had to returrmshed not have been exposed to the accident
that happened and would not have suffered thetneguhjury. Undoubtedly that injury was a
significant complication to her existing conditiaand there were still further complications as a
result of surgery and other treatment she subségueneived.

[17] A personal grievance in relation to her return torkwon 31 March and the accident

suffered by her that day was raised by Ms GeentHmitCommissioner rejected responsibility
for any unjustified action. Later in 2003 Ms Geadvised him that she did not intend to

proceed with that particular personal grievancettiertime being, but she reserved the right to
do so at a future date.

[18] I find that Ms Geen does not have a personal gnewan relation to the 31 March 2003
return to the workplace by her and the accidentsatifered that day at the Communications
Centre, a place Ms Geen had been working in forynyaars. In my view, the accident was the
sort that could have happened to her or to any etimployee at any time.



[19] The fact that Ms Geen had gone back to work on atchlin response to the letter from

the Commissioner about her lack of paid sick leenttlement, does not create a causal link
between the writing of that letter and the accideniy view. The letter did not compel her in

any sense to return to work but simply informed diener leave entitlements and limitations on
those, and it also suggested options if she wasvalbenough to return to work. Those options
were obviously limited and undesirable to Ms Gdmrt,they were not forced on her.

[20] The position on the workplace floor of a piece avmable furniture relative to Ms Geen,

was the immediate cause of the accident. Ms Geroiements brought her into contact with
the footstool which was in the office for the puspoof being used from time-to-time by her.

There will be few offices and other workplaces vehemployees have not tripped over or
knocked into some item of furniture, fixed or molkea No doubt in some cases the direct or
indirect consequences of such an accident will @tovbe out of all proportion to the simplicity

of the situation that caused it. Ms Geen’s cagears to be in that category unfortunately.

[21] | reject therefore the view that the accident on March occurred because of a
combination of some unlawful or unreasonable respent made of Ms Geen by the
Commissioner to return to work, and the presenca wbrkplace hazard on 31 March 2003. |
find that there was no unjustified action on the phthe Commissioner in writing to Ms Geen
on 17 March to advise her of her limited optionsrEmaining on paid sick leave. In my view,
it was necessary for the Commissioner to ensureMsaGeen was fully aware of her leave
situation under the terms of the employment agreémeéalso consider that Ms Geen was not
justified in losing some confidence in her employer it appears she did after this accident.

Opportunity to apply and be considered for Trampesition — the second disadvantage
grievance

[22] The injury to Ms Geen'’s wrist suffered on 31 Mag&03 set back her rehabilitation from

the original condition diagnosed as regional paindsome. Although Ms Geen returned to

work on 7 April 2003, she was still in no condititm perform her normal job and was given

other duties she could do. Over the next few weseksmonths, there were further consultations
with her GP and referrals by CRM to a plethora dfiisers and specialists, including a

psychiatrist. Her Accident Compensation claim etation to the regional pain syndrome had
eventually been accepted by CRM and a claim irtiogidgo the 31 March 2003 injury was also

accepted.

[23] While Ms Geen continued to be unfit to resume bbrgs a Dispatcher, consideration was
given by the Police to the possibility that othespions in the force might be suitable to her.
They included the jobs of Prison Escort Officer,ttavay Support Officer and Speed Camera
Operator. None of those were regarded by Ms Geeuigable but she did have an interest in
the possibility of a position in the Burglary Squadit.

[24] Her second disadvantage personal grievance wasdrais 31 October 2003. It was a
complaint that she had not been given the chanagppdly and be considered for a training
position at the Communications Centre.

[25] Ms Geen expressed her interest in the positionrain€r in a letter to the Commissioner
written on 26 August 2003. She said she had h#maligh a colleague that the vacancy had
been advertised and she said that the positionddmrimost fulfilling as it was one requiring the



use of the skills, knowledge and extensive expedgeshe had gained from her work in the
Communications Centre. She pointed out that it ieeh agreed that alternative employment
options would be positions of a similar nature & job as a senior Dispatcher. She asked for
the Police to give full consideration to her suitigpfor the training position, as she said her
sole purpose was to return to work as soon aslgessi

[26] | am satisfied that the Commissioner dischargedobigyations under the employment
agreement and its associated policies, includiegREhabilitation Policy, to consider suitable
opportunities for redeployment within the Polic&.number of those were identified and made
known to Ms Geen but for various reasons she pefarot to pursue them.

[27] | accept the evidence of Ms Judith Nicholl, the HwmResources Manager for the

Communications Centre at Auckland, that the Trawramancy had not been offered to Ms Geen
as an option for redeployment because it involvedresiderable amount of computer-keyboard
work. The decision was based on medical adviceived, stating that Ms Geen was not able to
be redeployed to any position requiring significkeyboarding.

[28] | am therefore unable to find that the Commissi@gnactions with regard to possible

alternative positions of employment for Ms Geenegage to any disadvantage grievance. In
particular, those actions were not unjustified gspect of the Trainer position and the
Commissioner’s decision that it would not be sugab

[29] Ms Geen had surgery on her hand in March 2004 fiatwaards began to experience
serious problems, for which she required furthediced attention.

[30] The Commissioner then advised Ms Geen of his iteritb medically retire her from the
end of March 2004. Later, however, that decisics weferred by the Commissioner until
Ms Geen had undergone any necessary rehabilitiogramme and a prognosis had been
obtained as to her ability to return to work. Byisttime, Ms Geen had engaged legal
representatives.

Medical retirement on 22 March 2005 — the dismigsigvance

[31] A report was prepared on behalf of the Commissisreommending that Ms Geen be
compulsorily medically retired. The two page reparritten on 21 March 2005 for the General
Manager Human Resources of the Police, Mr WayneaAnimcluded the following paragraph:

While Police have been sympathetic to Ms Geenistsin, it is time for
Police as a reasonable employer to fairly “cry HalSome two years on from
the date of injury, and almost one year on fromdhee of her operation Ms
Geen’s medical condition has still not resolvedheTprojected length of
rehabilitation she will require, together with thestrictions on the work she
can safely undertake during rehabilitation and threcertainty about whether
she will ultimately ever be able to resume her aslla dispatcher, contribute
to make this situation untenable for North Commds fam Police.

[32] The report, which had been prepared by Ms Maureafk&¥ of the Wellness and Safety
division of the Police, was forwarded to Mr Annarmmavapproved the immediate medical
retirement recommended by Ms Walker.



[33] Ms Geen was advised of the decision by a letteitemrion behalf of the Commissioner on
22 March 2005, the date also declared by him thdvdast day of employment.

[34] To resolve the employment relationship problem, Alm¢hority must determine whether
Ms Geen'’s dismissal was justified or not. As timrdssal (but not the disadvantage grievances)
occurred after December 2004, the applicable tegtstification is contained in s.103A of the
Employment Relations Act 2000. That test is exgedsn the Act as follows:

the question of whether a dismissal or an actias justifiable must be
determined, on an objective basis, by consideriingtier the employer’s
actions, and how the employer acted were what a daid reasonable
employer would have done in all the circumstandetha time the dismissal
or action occurred.

[35] Generally, justification requires the presencerolugds available in law for dismissal and
the procedure used must be a fair and reasonabledlepending on the particular circumstances.

[36] The collective agreement applicable to the employnoé Ms Geen makes the following
provision, at clause 2.5, for the termination of pbsyment of sick or injured non-sworn
members of the New Zealand Police:

Termination of employment of sick or injured emp&syis permitted subject
to accepted terms of general employment law,fitaeitime has come where
the employer may fairly call a halt to the emploptrelationship and if the
termination is procedurally fair. Where employmenterminated in such
circumstances the provisions of clause 4.10.07 ramyenedical retirement
shall apply as if the employee was medically negjri

[37] Clause 4.10.07 of the collective agreement provalestirement leave entitlement of a
minimum 65 working days, regardless of length o¥ise.

[38] Clause 2.5 of the collective agreement statestiigatermination of employment of sick or
injured employees must conform to “accepted terrhsgeneral employment law”. The
provisions of the collective agreement binding ba Commissioner and Ms Geen, expressly
require that:

The time must have been reached where the emploerfairly call a halt
to the employment relationship,

and that:
Termination is procedurally fair.

[39] The first requirement will be met if the medicabblem is of such a nature and/or has
lasted for such duration as to cause disruptidhégerformance of the employment agreement
to such a degree that it is not reasonable foethployer in the circumstances to continue to be
bound by the agreement. The second requiremémt ke decision about medical retirement to
be reached and implemented in a way that is falrraasonable in the particular circumstances.



[40] The relevant circumstances stretch back to the beginning of Ms Geen’s employment,
when she started an employment career that letblssarve the Police for 18 years by the time
of her dismissal in March 2005. The circumstarales include the nature of Ms Geen’s work
and of the workplace itself insofar as the employas legally bound by safety and health
requirements. The evidence given to and obtainethé Authority in this investigation has
necessarily been extensive in relation to all tireumstances that had a bearing on the
employer’s decision to dismiss, or that should Haae.

[41] After reviewing the evidence and taking into acdotlne equally extensive submissions
made on behalf of Ms Geen and the Commissioneust ronclude that objectively the way the
Commissioner acted was not what a fair and reaserabployer would have done in all the
circumstances at the time the dismissal occurrédnust conclude that the termination of
employment was not procedurally fair as it was neml to be under clause 2.5 of the
employment agreement and s.103A of the Act. Siatutontractual and judicial principles of
procedural fairness were breached in my view. @has also a breach of a particular statutory
principle in relation to the duty of good faith ttaoplied to the employment relationship.

[42] | uphold the particular submission of Mr Gardineounsel for Ms Geen, that after the
recommendation to dismiss was made and beforeisi@®evas made by Mr Annan whether or
not to approve it, Ms Geen should have been givem@ortunity to have input before the
decision to terminate was reached.

[43] The Act itself required the Commissioner, as anleygs, to allow Ms Geen to participate
in the process leading to any decision about tinéirma@ation of her employment.

[44] That requirement is found in s.4(1A) of the Act,igthdefines the duty of good faith
imposed on the Commissioner as a party to an emmaay relationship. The section provides:

The duty of good faith in subsection (1) —

(c) without limiting paragraph (b), requires an employavho is
proposing to make a decision that will, or is likéb, have an adverse
affect on the continuation of employment of 1 oramaf his or her
employees to provide the employees affected —

() access to information, relevant to the continuatioh the
employees’ employment, about the decision; and

(i) and opportunity to comment on the information teirtlemployer
before the decision is made.

[45] The statutory provisions were breached, | findhmfollowing circumstances.

[46] Ms Walker’s report of 21 March 2005 recommending imedical retirement of Ms Geen,
contained a concise but accurate account of theritisf Ms Geen’s medical problems and the
treatment she had received for those. The reptetred to “the most recent medical advice”
which had been provided by Ms Geen’s hand surgaod,the report quoted extensively from
the surgeon’s written report. Ms Walker undetinsome parts of the quoted passages,
particularly the surgeon’s opinion that Ms Geernrsijfem was still significant and might take
18 months or more to resolve. Ms Walker also quittte following part of the report:



As to Irene’s likelihood of returning to work asPalice dispatcher, if the
above plan is followed she may well be able torreta such work although
perhaps not on the long shifts that she used t&wor

[47] Ms Walker noted that the medical restrictions omre thork Ms Geen could safely

undertake were such as to make it impossible teiggameaningful alternative duties for her at
the Communications Centre where she worked. Msk®&/atoncluded the report with the
recommendation that the Commissioner invoke thelyfary halt” principle contained in the

employment agreement and decide upon compulsorycaiecttirement from the Police for

Ms Geen.

[48] In my view, the Commissioner was required by thevgions of s.4(1A) of the Act to
provide a copy of Ms Walker’s report to Ms Geen,jtasontained information relevant to the
continuation of her employment. That informatiomsamhe decision itself that Ms Walker
recommended should be made by the Commissionerthanishformation was also the reasons
Ms Walker gave in support of her recommendatioose reasons included reference in Ms
Walker’s report to part of the hand surgeon’s maidieport.

[49] The Commissioner was not in breach of s.4(1A) efAlst by failing to provide Ms Geen
with access to the hand surgeon’s report, as stiealn@eady been sent a copy by the surgeon
herself. Although only part of the report was redd to by Ms Walker, |1 do not consider that
Mr Annan had been presented with a distorted adooiutme entire medical advice given by the
hand surgeon. There were, however, some more fabl@uaspects of the medical report that
were not referred to because of the incompleteockmtion of it in the letter.

[50] It is implicit in s.4(1A) that at the same time ass to information is provided and an
opportunity to comment on that information is givéme employee will be made aware that the
employer is proposing to make a decision that willis likely to, have an adverse effect on the
employee’s continuation of employment. Ms Geentrbaegsaken to have had that awareness, as
on 3 March 2005 Ms Emma Bassett of the Police hatlew to Mr Barry Hart, barrister, who
was then acting on behalf of Ms Geen. In herileits Bassett referred to the hand surgeon’s
report of 1 February 2005 and advised:

. it is simply not viable to continue to hold Mse@s position open for
another 18 months given the likelihood that herstvimjury will ultimately
prevent her returning to her former full time pasit In the circumstances a
decision to medically retire Ms Geen could hardlg bharacterised as
premature.

In the circumstances, Police confirm the previonention to proceed with
Ms Geen’s medical retirement from her position a®iapatcher with the
Northern Communications Centre.

[51] The course of correspondence between Ms Geen’d kdyasers, Mr Hart and Mr

Gardiner, and Police representatives in Februad/ March 2005, shows that there was an
opportunity for Ms Geen to comment on the hand esomés report of 1 February 2005. It does
not matter that the opportunity may have been takémout invitation, so long as there was an



opportunity. It is important that the opportunitias utilised and with knowledge on the part of
Ms Geen or her advisers that a decision aboutdmimued employment was pending.

[52] Although therefore the requirements of s.4(1A)he# Act may have been satisfied in the
circumstances in relation to the hand surgeon’ortgghey were not | find in relation to
Ms Walker’s report and recommendation dated 21 WMa@o5.

[53] | consider that it was particularly important inisttcase that s.4(1A) of the Act was

complied with because of the additional circumstatiat Ms Geen had twice before been taken
by her employer to the brink of a decision to mathjcretire her. On both occasions the

decision was eventually deferred, but it seemseadhmat if the third occasion was to be the final
time then Ms Geen should have been given a lastcehto have full input to the decision-

making.

[54] It seems from the Police correspondence that twvaseanother piece of information that
Ms Geen was not given an opportunity to commentms was her GP’s medical certificate of
9 March 2005. In a letter written to Mr Hart by Massett on 19 April 2005, the medical
certificate is referred to in the explanation giventhe decision to medically retire Ms Geen:

Police considered the medical advice availableJuding the opinions of Dr
Karen Smith and the most recent medical certificiteed 9 March 2005 from
Dr C Ferguson concluding that Ms Geen was restdcteom using “hand

tools” and undertaking “repetitive movements”.

[55] Since Ms Geen would already have had a copy ofddguson’s medical certificate of 9
March 2005, the Commissioner was not obliged ursld(1A) to give her another one.
However, one purpose of giving her an opporturatggmment on the medical certificate would
have been to clarify Ms Geen’s work capacity, asdg¢hseems to be some conflict within the
certificate between the statement that she wasgofita graduated return to work and the
statement that she was unable to resume any dftisrk for 90 days. On their face, these
statements are difficult to reconcile and someuwlison about them would have left the Police
in no doubt as to Ms Geen'’s actual work capacity.

[56] The same applies to the medical advice given byhiwed surgeon in writing on 1
February 2005. Ms Geen and her representatives dmmdmented on this advice in
correspondence to the Police, although the ad@ems unclear in some parts. The evidence of
Dr Evan Dryson, occupational medicine specialisovdaw and examined Ms Geen on two
occasions, was that the hand surgeon’s advice p&s to more than one interpretation.

[57] Mr Annan, giving evidence on behalf of the Comnussir, accepted that Ms Geen should
have been given the right to talk to him in perdmiore he made any decision about the
continuation of her employment. He said he hadnbeeder the impression that such an
opportunity had been given to Ms Geen, as it wasdstrd practice. | find that she was not
given that opportunity.

[58] Applying the statutory test of justification, | finthat a fair and reasonable employer
would not have dismissed Ms Geen without giving hecess to information relevant to a
decision about the continuation of her employmentwithout giving her an opportunity to



comment on that information before the decision wede. | conclude that Ms Geen’s
dismissal was for that reason unjustified.

[59] A point was argued on behalf of Ms Geen that Mr @&mnin approving the
recommendation to dismiss her, had not been fullgra of all the relevant circumstances. |
find from the evidence, however, that he was sigffity informed to be able to make that
decision without relying entirely on the contenfsaotwo page report given to him by Ms
Walker. | accept Mr Annan’s evidence that he hadrbbriefed about Ms Geen'’s situation by
Ms Judy Nicholl and also by Superintendent Johnlilwho was the manager of the Northern
Communications Centre where Ms Geen was emplofgerintendent Lyall confirmed in his
evidence that he had provided Mr Annan with infaiorato support the decision to medically
retire Ms Geen.

[60] I do not consider that because the Police is ortbeofargest employers in New Zealand
and a government funded agency, it was bound ty 84s Geen’s vacant position indefinitely
or to create a job for her. As is stated in tbéd@ Rehabilitation Policy, “there are limits toet
Police ability to keep employees on indefinite alageor alternative duties.” The employment
agreement expressly allowed the Commissioner tarlyfacry halt” at the point where
performance of the contract had become somethihgrdhan the parties had contemplated
when entering into it. However, before the Consiiser was able to reasonably conclude that
point had been reached he needed to give Ms Géamiation relevant to the decision he had
to make, and he also had to give her an opporttmibe heard about the proposal to medically
retire her.

Remedies

[61] | have found in this determination that Ms Geensdoet have a disadvantage personal
grievance in relation to either the accident odrch 2003 or the Trainer vacancy that she was
not offered later that year. No remedies are thezerequired to be given for those grievances.
Ms Geen is, however, entitled to remedies for emdssal grievance.

[62] In fixing remedies, the Authority must take intacaant contingencies which would have
affected Ms Geen'’s likely future employment had sbebeen unjustifiably dismissed. As was
observed by the Court of Appeal Telecom New Zealand Ltd v Nuttamreported, CA127/03,
21 July 2004, at para.[81]:

The assessmeljiof compensationjmust allow for all contingencies which
might, but for the unjustifiable dismissal, haveuked in termination of the
employee’s employment. For instance, where a dgahiis regarded as
unjustifiable on purely procedural grounds, alloweanmust be made for the
likelihood that had a proper procedure been folldwéhe employee would
have been dismissed.

[63] | consider that if the Commissioner had compliethvgl.4(1A) in reaching the decision to
dismiss, there was a reasonable likelihood thaGGdsn would still have been medically retired,
if not on 22 March 2005 then within a few months tbht date. It was open to the
Commissioner to consider all the medical informmatiand reach a conclusion about the
likelihood of full recovery and the time that waskely to take. If Ms Geen and her
representatives had been given an opportunitydd Ms Walker’s report of 21 March and to
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comment on it before the decision to dismiss waslenshe best they might have hoped for
would be an extension of the employment for twdhoee months while further progress with
recovery was monitored. It does seem to me thab@lmedical advice was leaning towards an
eventual medical retirement of Ms Geen from thatmosof Dispatcher. | am satisfied that no
other reasonable alternative positions acceptabMst Geen had been able to be identified and
offered to her, so there is no loss in that regard.

[64] As reimbursement for lost remuneration | fix théevant period to be three months, as

provided by s.128(2) of the Act. That period rdiresn 22 March 2005. The Commissioner is

ordered to pay to Ms Geen a sum equivalent to tbeetary entitlements she would have

received had she remained an employee of the FHaolitat three month period. The end of the
period will overlap the beginning of her employmeénher new job, so there must be a setting-
off of earnings from that job which was started Glsen at the very beginning of June 2005. |
will leave it to the parties to agree on the exagh owed, but application can be made to the
Authority for further directions if there is anyffiltulty in doing that.

[65] In fixing compensation under s.123(1)(c)(i), | takéento account that Ms Geen had been
conditioned by a prolonged inability to recoverljuher health and by severe setbacks
experienced in her recovery. | find no evidencat tthe cause of her initial condition as
diagnosed at the beginning of 2003, was any faiyréhe Commissioner to provide a safe and
healthy workplace at the Communications Centredoks not follow that because Ms Geen
developed a medical condition related to her wtitkre was a breach of any law or a failure by
the employer to act reasonably in providing a safd healthy workplace. Clearly there was
room to improve the working conditions, as thereally is in any workplace, but that does not
mean that they were unsafe to begin with.

[66] | do not regard the Final Report from the Independexternal Review into the Police
Communications Centres as providing any proof that working conditions experienced by
Ms Geen were unsafe or were maintained by the gmaplm breach of health and safety in
employment legislation. The report is not the iing$ of OSH or a similar enforcement agency
as to the health and safety of Dispatchers empldgethe Centres. It is a series of
recommendations for improvements which no doubt‘gagd employer’ will continually seek
to make, even when already compliant with the lsg@hdards. | do not consider that the report
provides proof that the conditions were unreasanablsuch an extent that would found a
personal grievance claim. Obviously other emplsybave worked there under the same
conditions without experiencing the problems Ms iGeefortunately suffered.

[67] Compensation must therefore be awarded on the bédle effect on Ms Geen of not
being provided with that final opportunity to hasesay about the recommended decision to
terminate her employment and also the reasonindgpwiard and the medical evidence relied
upon. On this limited basis, | assess compensati®4,000 and order the Commissioner to pay
that sum to Ms Geen in addition to the reimbursdroélost monetary entitlements.

[68] | make no award of compensation for loss of anyeetgal benefits from the employment,
as there is no evidence of such loss for the paidddree months after 22 March 2005.
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Claim for annual leave

[69] The final matter is the claim to restore a numidedays to Ms Geen’s balance of annual
leave due at termination. On 6 March 2003, shegigen approval to take annual leave for the
period of three weeks between 6 and 27 July 20408 stated intention was to go on holiday to
Australia during that time. In submitting her tirsleeets she claimed the period as ACC work-
related sick leave.

[70] Ido not consider there is any evidence that wquadfy the reversal of the decision by the
Police to treat the period 6 to 27 July 2003 asuahteave and not as sick leave. There was
some doubt as between CRM and Ms Nicholl in haeddb the Police Association dated 12
September 2003, whether Ms Geen'’s absence in Aasti@d caused a disruption to the supply
of specialist and rehabilitation treatment. MsiMill also stated that the Police were not able to
progress with identifying suitable alternative éstifor Ms Geen while she was away, and |
accept that would have been the case.

[71] This was not a situation where an employee abotdke or already on annual leave has
fallen ill or has been injured. Usually the enygoin that situation will convert the time from
annual leave to sick leave, because the purposavirig annual leave will not be achieved if the
illness or injury is significant enough. In tlaase Ms Geen was well enough to travel for the
purposes of a holiday and no doubt gain some r&befi the regime of medical consultations.
She applied for the time off as annual leave acmhkider that type of leave was appropriate for
her purpose. No order is made therefore undehgasl of claim.

Costs

[72] Costs are reserved. Counsel are to discuss trstiguevith a view to reaching agreement.
If that is not possible memoranda may be filedypling the Authority with the usual relevant
information and requesting an order for costs.

A Dumbleton
Member of Employment Relations Authority
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