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DETERMINATION OF THE AUTHORITY

[1] The applicant, Mr Graham French, says he has bajestifiably dismissed by

the respondent, Flavorjen Limited (“Flavorjen” @hé company”) on 4 June 2010.

[2] Mr French commenced employment in January 2008 asount/Sales
Manager. The package included the personal use whicle. The employment
agreement provided that the employer would meetralintenance, insurance and
running costs. The employee was to pay for pétropersonal use and to use the car
to tow his boat. The agreement also provided MrafErench was to keep a record of

work and non- work mileage and provide it to thepyer upon request.

[3] Termination of employment was by three months’ tent notice. If

termination was for serious misconduct it couldlgevay of summary dismissal.

Dismissal

[4] Mr French said Mr Paul Marra approached him one 2010 and asked for a
quick meeting. He had a typed letter, a blank eoiecpaper and a pen in his hand.



Mr French said he had a customer and was abowtdm fa presentation. Mr Marra

said they would talk after the customer left.

[5] About 2.30 they had a meeting. Mr French said Mirfd gave him a letter

terminating his employment with immediate effect.
[6] The letter reads:

This is to inform you that Flavorjen Ltd is terminating your employment
immediately today the 4™ June 2010.

The reason for this is based on your Sales performance with the Company in
your role as Sales Manager over the last two years.

Over the last two years you have failed to accrue sales as expected when you
were appointed. These sales do not cover your costs in terms of salary and
work related costs. Several targets were put in front of you with your
agreement that did not come to fruition.

Your sales performance has been far from satisfactory and is not
commensurate with an expected performance of a Sales Manager on the
generous salary that you are being paid by the Company.

The recent budget round shows no improvement and is far from expectation.
Despite several iterations to identify where those shortfalls could be made up
thisis still unsatisfactory. This says your sales performance will be no better
than last year and that is unacceptable.

| draw your attention to the signed contract you have in terms of
confidentiality, any discussion of Flavorjen business with customers is
unauthorized and in breach of that agreement.

You are to leave all Company property at the office, keys, car, cell phone,
laptop, fuel card etc.

| am happy to provide a statement of service if you wish and your outstanding
salary will be paid net week.

[7] He asked Mr Marra to explain in more detail butrékised to elaborate. Mr
French asked why he was not being given three rsontftice as per his contract.
Mr Marra said as it was a performance issue hendidneed to and did not have to

pay anything as it was an immediate dismissal.



[8] Mr Marra asked him to leave immediately and saidvoeild pay for a taxi.
Mr French said he had personal items in the caritatwds agreed the car would be
returned on the Tuesday after the long weekend.

[9] As Mr French was tidying his desk he said he belieMr Marra was trying to
get rid of him because of his medical conditionr Narra just told him to reread the
letter as it was all in the letter.

Reasons for Dismissal

[10] The letter of dismissal states that lack of perfamoe is the reason for the
dismissal. Mr Marra subsequently tried to raisdi@hal reasons. This included Mr
French’s behaviour, his relationship with Mr Maarad an employee in the Australian

office, his use of the car and the filling in oéthehicle log.

[11] These latter reasons are later additions and btpnopose to consider them.

[12] In relation to performance, Mr Marra claimed he hadailed a document
dated 11 July regarding progress and setting ogétaales and suggesting they meet
every Friday to review the last week and plan fier following week. Mr French said
he had not seen this document before the proceediligMarra then said he was not
sure if he had in fact emailed it. | accept Mrri@s evidence that he had not seen
the document.

[13] There was scant and inadequate evidence regattgngiteria for acceptable

performance and what steps had been taken in régé#ndt.

Post Dismissal

[14] On 8 June Mr Marra sent a letter for final pay &ofiday pay which stated
“On acceptance of the attached cheque you agree this amount is full and final

settlement of your employment with Flavorjen Limited.” As these were Mr French’s
legal entitlements, which should have been paidilen date of dismissal, it was

inappropriate for Mr Marra to attempt to make thgant of a settlement.



[15] On 8 June Mr French returned the car as agreedVavira asked if Mr French

had thought about whether he would like the disatiesndled as a resignation. Mr
French said he could tell customers whatever hasp Mr Marra then put a letter
and a cheque on the table. Mr French said it wesriect as there was no notice
payment. Mr French did not accept the cheque. nibeey was later deposited into
his bank account. Mr French told Mr Marra he wagnding to pursue a personal

grievance.

[16] On 17 January 2011 Mr French received an invoice$8405.15 from Mr
Mara. This related to a contract for the leasthefcar used by Mr French. It appears
the company had breached the mileage constraidtdarMarra wanted Mr French
to make the payments. This was a matter betweamoffén and the leasing

company.

Justification

[17] The reason for the dismissal is that set out indisenissal letter: it is an

alleged lack of performance. Generally, perforneaissues will not constitute serious
misconduct. While there were discussions abowassslr French received no formal
warnings. Prior to the meeting on 4 June Mr Fremas given no notice and no
opportunity to bring a representative. The disalisgs clearly predetermined. Mr
Marra says he gave Mr French the option of havirntgeated as a resignation. Mr
French disputes that happened on 4 June. Regsyrdles clear that Mr Marra had

decided, prior to the meeting, that Mr French’s layiment was to end.

[18] The dismissal was unjustified.

Remedies

[19] Mr French sought lost income for a period of 13 then He had surgery and
was unable to work for a period after the termovatof his employment, finally
obtaining employment on July 2011 with a $20,000untion in salary. As Mr
French was unable to obtain employment due to llmess | am unable to order

reimbursement.



[20] While it is difficult to separate and distinguigteteffects of the dismissal from
the anxiety and stress suffered as a result of Mnéh's iliness, | accept that Mr
French was distressed by the manner in which hssmidsal was effected. The

respondent is to pay Mr French the sum of $5,008yant to s 123 (1) (c) (i).

[21] The respondent is to pay Mr French three monthst@an accordance with
clause 14.1 (i) of the employment agreement. kls® to pay him the half day’'s

wages for 4 June 2010.

[22] | accept that Mr Marra was dissatisfied with Mr fiek’s performance. The
evidence falls short of providing me with sufficienformation to be able to conclude
that Mr French’s actions contributed to the sitratihat gave rise to the personal

grievance. There is to be no reduction in the diese

Costs

[23] If the parties are unable to agree on the issumsis the applicant should file
a memorandum regarding costs within 28 days ofldte of this determination. The
respondent should file a memorandum in reply with# days of receipt of the

applicant’'s memorandum.
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