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DETERMINATION OF THE AUTHORITY
A. Jo Forsythe was not offered redeployment to an alternative
position within the period required by the terms of her
employment.

B. ANZ National Bank Limited must pay Ms For sythe:
(i) redundancy compensation dueto her under those ter ms of
employment; and
(ii) interest on the money due; and
(iii) reembursement for the fee she paid to lodge this matter in the
Authority.

Employment Relationship Problem

[1] The primary question for determination in this reattvas whether ANZ
National Bank Limited (the Bank) made Jo Forsythe#er of redeployment too late

to avoid its obligations to pay her the redundaocasnpensation provided for by her



employment agreement and its redundancy and reghaplat policy. If the offer was
within time, there was a secondary question of twetthe role offered was
comparable to Ms Forsythe’s previous job so thiatsiag it would mean she was not

entitled to the compensation.

Investigation

[2] By agreement between the parties this matter weaesiigated and determined
“on the papers”. These papers comprised:
(1) Ms Forsythe’s statement of problem; and
(i) the Bank’s statement in reply; and
(i)  three further statements from Ms Forsythe, headethéss statement”,
“reply statement” and “submissions”; and
(iv)  affidavits from four Bank representatives: Aucklatdining manager
Vanessa Hughes, acting learning and developmentageanRaewyn
Eastwood, human resources consultant Charlotte evlatbarning and
development manager Tim Horgan; and
v) the Bank’s submissions; and
(vi)  relevant background documents including the Bamk'dundancy and

redeployment policy and correspondence to or frosnAdrsythe.

[3] In preparing this determination | reviewed thos@gra but, as allowed for
under s174 of the Employment Relations Act 2008 filt), | have not recorded here
all evidence and submissions received but statknigs of facts and law and express

conclusions on the issues for determination.

How the problem arose

[4] Ms Forsythe worked for the Bank from September 200% July 2008 the
Bank’s management reviewed the structure of hearde@nt. Proposals for change
included disestablishing her position as a spetidfainer. After consulting Ms
Forsythe about the proposal, the Bank confirmed4@ugust 2008 that the position

would be disestablished.

[5] At that time Ms Forsythe was due to go on pardetale. The Bank proposed



that the redeployment period provided for in thalBa redundancy policy start eight
weeks before the day designated for her return ffahleave. Ms Forsythe agreed to
that arrangement and began her parental leaveasq.

[6] The arrangements were confirmed in a letter to MIsyhe dated 27 August
2008 from the Bank’s learning and development menaGim Horgan. The
following passages from that letter are important:

We confirm that your parental leave will commenoe08 October
2008 for the duration of approximately 52 weeksunéng to work
no later than 03 October 2009. ...

Returning to work

As you are aware, [...] your Specialist Training Magea role has
been disestablished.

You are entitled to consideration for other suigaplbsitions through
the Bank’s redeployment process. However, as yeuahout to
commence parental leave, your two week redeploymembd will
begin eight weeks before your proposed return tkwa the & (sic)
of October. This process involves both you andBtuek taking steps
to identify alternative employment with ANZ NatibBank.

If you are offered a comparable position during eptbyment, this
offer will be made in writing and you will be givarseven day period
(14 days if the offer is to a different geograplaication) to consider
the opportunity. You should be aware that decfjnen directly
comparable redeployment position during the formedeployment
process will affect your entitlement to redundanoynpensation and
you should discuss this with your Human Resouregsd3entative.

If you are unsuccessful in being offered an altéweaposition in the
redeployment period you will be given six weeksicaotof
redundancy. You may continue to participate in tbdeployment
process during this time. If no alternative pasitis able to be found
by the end of the notice period your employmeritoeiiclude due to
redundancy and you will be entitled to redundanegnpensation as
set out in your employment agreement.

[7] There is no disagreement in the evidence and sginisthat the letter fairly
expressed the terms of the Bank’s policy on rednogland redeployment and that
the policy set the particular terms of employmemtsoch matters for Ms Forsythe.
For that reason | need not set out the clauseaifdolicy but | did notice one
relevant point of difference. The policy does set a time limit on what is described

as the redeployment period. However Mr Horgantelestates that period would be



for two weeks — and that is to be taken as agremal because Ms Forsythe signed her

initials on an acceptance clause and returnecethes |

[8] Consequently the scheme adopted for dealing with Marsythe’
circumstances was that the eight week period betloeedate on which she was
required to return to work would have two phasefrstly, a two week period in
which the focus was on taking steps to identifgralative employment with the Bank
and, secondly, a six week period of notice of reldumty if no alternative position
was offered during the redeployment period. Attemtp arrange an alternative job
could continue during that notice period but if aowas found, her employment
would end due to redundancy and she would be #igilor redundancy

compensation.

[9] Mr Horgan’s letter does contain one inconsistendyctv is important — he
refers at one point to a return to work date ofc3oDer 2009 (which was a Saturday)
and 6 October 2009 (which was the following Tue$dalyls Forsythe took some
approved annual and family leave prior to startieg parental leave but her final day
at work before officially starting the parental Veawas referred to in Mr Horgan’s
letter as 3 October 2008 (which was a Friday). italty, after concluding a year’s
parental leave, she would be due back at work onddg, 5 October 2009. However
that was not the date in the letter and Ms Forsigbk the sensible step of checking
when she was expected to return to work. She swakdvis Hughes in early August
2009 who confirmed that the return to work date wabe no later than 3 October
2009. The reasoning was that the return had tonba working day not a Saturday.
Ms Forsythe responded with an email on 3 Septer@bé® confirming she would

return to work on Friday 2 October.

[10] Ms Forsythe had contacted Ms Hughes because Mradongd moved to a

different role in the Bank. However Ms Hughes wlas to be away on annual leave
during the latter half of September and her manadgsrEastwood, was asked to deal
with Ms Forsythe’s situation. On 15 September 2PR9Eastwood sent Ms Forsythe

an email advising there was a possibility of ane&ls role in Auckland.

[11] By 25 September Ms Forsythe had heard nothing @edesent Ms Eastwood
an email asking what steps she needed to take cslstn@ hot be able to find a



suitable role to come back”to Three days later Ms Eastwood advised Ms Foesyth
that one of the Bank’s human resources consultaassto advise next steps forward
from here for everyone involved with your situationThat consultant was Ms
Mather.

[12] Ms Mather’s affidavit evidence confirmed that iretlatter part of September

2009 she had got a copy of Mr Horgan'’s letter réicqy the arrangements made when
Ms Forsythe had gone on parental leave and hachdatgrnal inquiries on whether a

vacant role of Training Facilitator, based in Awidl, was suitable to be offered to
Ms Forsythe.

[13] However it was not until a meeting on the mornifig-oday 2 October 2009
that Ms Mather and two other colleagues analyséddgescriptions and reached a
tentative conclusion that this facilitator or coltant role was comparable with Ms
Forsythe’s previous and now redundant position.

[14] Throughout that afternoon aspects of the role arsdRdrsythe’s skills and
experience were checked and a letter of offer edaftMs Mather deposed that by
4.51pm she had the final version of a letter okffeady to send Ms Forsythe,
offering a consultant role at the same salary agptevious role. Ms Mather had the
letter converted to a PDF format that could bechtd to an email. Although Ms
Mather had Ms Forsythe’s email address, she didend the letter then because she
wanted to talk with Ms Forsythe first. Ms Mathed diot have Ms Forsythe’s mobile
phone number but had a postal address for her iangérei and a landline number.

Ms Mather left two voicemail messages on the laredhiumber.

[15] On the afternoon of Saturday 3 October Ms Forsgii@ Ms Mather a text
message asking her to call on the landline numbés. Mather spoke to her shortly

after and told her of the proposed role in Auckland

[16] Ms Forsythe was upset by the proposal. Duringgdagental leave she had
moved to Whangarei where her partner had takenfaprang contract and she hoped
to remain in that area because her father-in-lag Mand, with two young children,

she did not want to travel to work in Auckland.



[17] Ms Mather arranged for the conversation to contioyi¢elephone on Monday
5 October. On that day Ms Mather sent a copy efl¢lier of offer by email and on
Tuesday 6 October also sent a copy of that legecdurier to a Northland address
provided by Ms Forsythe. Ms Forsythe did not haweess to her email on 5 October
and did not receive the couriered copy of the letteil Friday, 9 October.

[18] The letter, dated 2 October, stated the positiontrahing consultant was
considered comparable with Ms Forsythe’s previoole.r It reminded her that
“declining a directly comparable position during theemal redeployment process
will affect your entitlement to redundancy compéiosd It also stated the
commencement date for the position as 5 Octobe®.200

[19] In the following weeks there were a number of cosatons and emails
between Ms Forsythe and Ms Mather about what hapdreed and whether Ms
Forsythe was required to accept that role or, if lese any entitlement to redundancy

compensation.

[20] Evidence from the parties also canvassed at leastafdditional and disputed
points: (i) whether Mr Horgan had told Ms Forsysiiee would have a choice between
an alternative position or redundancy compensatignwhether the role eventually
offered by the Bank was truly comparable with thevpus role (which | have called
the secondary question); (iii) whether the Bank imedeased the salary offered in that
role in order to make it comparable and avoid ahtgabon to pay redundancy
compensation; and (iv) whether only an Aucklan@ nehs offered because the Bank
knew Ms Forsythe wanted to stay in Whangarei. disputes on those points need
not be resolved because of the conclusion | haaehexl about the Bank’s failure to

meet its obligations by 2 October 2009.

Deter mination

[21] In an email to Ms Forsythe on 13 October 2009 Mshdasummarised the

Bank’s position on what | have called the primangstion in this way:

In relation to your complaint that the Bank makiag offer on the
day you were due to return to work, and the lackaftact leading
up to the offer, | can confirm that the offer ssands as it was made



within the required timeframe. While we apprecittat it would
have been preferable to have offered you the raflee, the position
had only just became vacant so we were not in #i@ogo offer it
you any sooner. In addition, we attempted to aonjeu on the
Friday but you were not contactable.

[22] It was a position that, | find, was incorrect ireewimportant aspect. Banking
Is a business involving many time-sensitive trahieas, including aspects of a bank’s
employment relationships. Failure to meet requaet® on time can result in

additional costs. This is one such occasion. Wilaast done was too little, too late.

[23] The position was not offered to Ms Forsythéthin the required timefranie

Ms Mather had a copy of Mr Horgan'’s letter that@atthe required timeframe and to
which Ms Forsythe had agreed. The time to offerahgosition for redeployment was
in the eighth and seventh weeks before her retumwark date. That was not done

and at that time Ms Forsythe should have been giatice of redundancy.

[24] During the subsequent six-week notice period furdfforts could be made to
find an alternative position for her. The Bankdipy, and Mr Horgan'’s letter based
on that policy, is ambiguous as to whether an étiere position offered in that notice
period could be declined without compromising artitement to redundancy
compensation, however that is not an issue forreheation here. Rather, what
happened was that Ms Forsyth was not offered aiposn time for her return to
work date on Friday, 2 October — a date she hafirozed with Ms Hughes in August
as being when she was due to start back at worlveder Ms Forsyth could not
‘return to work’ if there was no work for her, givehe disestablishment of her
previous position. The Bank’s normal business hbegan at 8.30am on 2 October —
and by that time her period of notice had expiréithout the Bank identifying a role
for her that could have negated its previous adslee was otherwise surplus to its
needs. And it was not until 4.51pm that day timat Bank was ready to offer Ms

Forsyth an alternative position. It was already lade.

[25] A further flaw is that the terms of Mr Horgan’'stkat and the Bank’s policy,
required any offer of redeployment to be in writingeither Ms Mather’s voice mail
message of Friday, 2 October nor her subsequesphiehe conversation with Ms
Forsythe on Saturday, 3 October were consistett that requirement. At best the

offer was not put to her in writing until the 5 ©ber email — again too late.



[26] | find that by 8.30am of Friday 2 October 2009 Bank had not been able to
offer Ms Forsyth redeployment to an alternativeeroBy that time, at the very latest,

she had become entitled to redundancy compensatider the Bank’s policy.

[27] | further find that Ms Forsythe had throughout Asgand September 2009
complied with her good faith obligations to actiwelommunicate with the Bank
about what was happening about the prospects foreha&n to work. She contacted
Ms Hughes and Ms Eastwood and made appropria@yalp enquiries. Ultimately
this matter was not about the Bank missing a deadily some hours. It was about not
having done enough in the preceding days and we@kse Bank’s difficulty was
caused by internal confusion — about who was resptenfor dealing with the matter

and then doing so in a timely way — not by Ms Ftrsy

Orders

[28] The Bank now needs to attend to paying Ms Forsytie redundancy
compensation due to her on Friday, 2 October 2088¢e has been denied the benefit
of the use of that money since then and an awardtefest is appropriate for the
period from that date until the date at which tr@ney due is paid. The Authority has
a discretion to order interest at a rate of uph® 90-day bill rate at the date of this
determination plus a further two percent. | orthéerest to be paid at the rate of five
per cent, which is within that range.

[29] Ms Forsythe represented herself in this mattercsorder for costs is required
but the Bank should reimburse her for the fee pgardlodging this matter in the
Authority. | so order.

[30] Leave is reserved for the parties to revert toAbthority for further orders if

there are difficulties in calculating the amount® dinder these orders.

Robin Arthur
Member of the Employment Relations Authority



