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DETERMINATION OF THE AUTHORITY

Prohibition on Publication
| make the following order which is permanent.

An order prohibiting any reference to the namedantity or information that could lead to the
identification of any person whose severance pajsgrteave been identified/described in evidence
in this investigation and the details of those pegts .

Employment Relationship Problem

In April 2005 the applicant was made redundant flosnposition with Transpower New Zealand
Ltd. (Transpower) Mr Foote alleges he has persgnavances of unjustified disadvantage and
unjustified dismissal in that the redundancy wasgemuine and he was not treated fairly in the
process. He also submits that Transpower breadsezhiployment agreement in that it did not
correctly interpret the redundancy compensationipians such that his entittlement has been
underpaid.

To remedy his alleged grievances he seeks lostrreration and compensation pursuant to s.123
(1) (c) (i). He also asks the Authority to direeat Transpower pay him the shortfall he alleges is
owed in redundancy compensation.



Background

In June 2004 a proposal emerged for the respondestablish a Northern Field Services Office in
Auckland. This had implications for the relocatwinstaff from the Hamilton office to Auckland.
Among the affected staff was Mr Foote, a long sepdtaff member (36 years) based Hamilton.

Mr Bob Simpson, Manager, Grid Management was tasktfddeveloping the business case for the
decision.

On 8 July, whilst the proposal was in the earagss of development, Mr Foote emailed Mr
Simpson regarding the proposal and relocationadf kle sought information as to whether or not
there would be relocation assistance and what Evatsistance might be available. He also asked
about the business case for the proposal to rél@rat he sought information on the proposed
timeline. He sought an opportunity for staff dissios on the proposal.

In the meantime Mr Simpson was working on develgpire business case for the proposal and
undertaking research into the associated econanpbdations both for the business and staff. He
was also working with HR team members on the pedjmar of a presentation to be made to staff on
the proposal.

On 23 July 2004 a formal presentation was madekd $ervice staff in Hamilton. The presentation
involved the use of slides to highlight the kegreénts of the proposal. In that presentation Mr
Simpson addressed:

* The business needs driving the proposal includieggsues that would impact on any final
decision.

* Transpower’s preference.
* The anticipated impact on staff and the broad jglas of a relocation package.

* Feedback from staff was sought and a timetabledgrpss the matter was included in the
presentation.

* A detailed plan for consultation was signalledgogsentation in September.
After the presentation staff asked for a meetingheynselves. Following that meeting staff
submitted a list of issues they wished to have esklrd in writing by 30 July. Those issues

included:

The structure in Auckland and the Hamilton traosiéil structure.

Details on the relocation package offered.

Remuneration adjustment for Auckland

Implementation programme including Hamilton offdesure date.

After the presentation, staff also asked aboustlalability of legal advice to discuss the proposa
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A decision was made by Transpower to engage Mr Hamanjan experience employment law
practitioner in Hamilton) to allow staff to meettvinim for discussions including individual
sessions. A number of staff took up this offer @etwith Mr Hammond.

On 30 July Mr Simpson provided a detailed respaosdl the issues raised by staff after the 23
July presentation.

On 6 August staff met again to discuss the reloogdroposals. Following that meeting they
submitted more questions for answer. These questiene formally responded to on 12 August
2004.

On 30 August all staff were advised that there wWdd a meeting on 3 September to present the
proposed Auckland structure and the process tolbmwved. Staff were advised this would be the
commencement of the consultation process.

The timetable outlined at the September 3 meetatjthe consultation period closing on 10
September with a final decision to be taken andiadtto staff on 14 September. Between 15 — 30
September staff were to be made formal relocatfterowith acceptances notified by 30
September. Staff accepting relocation could reléam 1 November and 1 January 2005 was set
for the start up of Auckland operations. Staff mmiving would remain in Hamilton office until

their positions were disestablished at which tiheytwould become entitled to redundancy
compensation in accordance with their individuapyment agreements. Staff were given
packages to confirm all these steps and were atsaded withdraft relocation letters which
included details of the inducement package and ataesfer assistance Transpower would
provide.

Details of the proposed Auckland structure, theeess and timetable were included on the intranet
on 8 September.

On 14 September staff were advised the date formaamcation of the final decision had been
extended from 14 September to 21 September to &ipeonsideration of the substantial feedback
received from staff re the relocation proposalffStere told the final decision would now be
communicated on 21 September.

On 21 September the Feedback on Consultation wdgeddo staff along with the final structure
and the process to be adopted to progress theatelndo Auckland. Answers were provided to
additional questions raised by staff in the feedlq@mocess. On 22 September Mr Foote (along with
other staff) received an individual offer of reltioa by letter dated 21 September. The inducement
package to relocate was set out and he was askedity his acceptance or otherwise by 5
October.

On 24 September staff asked for an extension @ torsignal their position on relocation. This was
to enable them to consult with Mr Hammond priontaking a decision. This extension was
granted until 8 October.

However, Mr Foote had leave planned for 1 -14 OstoHe sought a further extension of time to
respond to the offer. This request was declined.

However, by 6 October Mr Simpson was emailing dtiatfluding Mr Foote) to say the inducement
offer to relocate had been revised to make it nattractive.
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When Mr Foote did not respond to the offer Mr Simpsmailed him on 12 October and advised
the deadline to indicate an interest in relocatiag expired. Mr Foote was advised he would
remain employed in Hamilton until such time aspgusition was disestablished. Mr Foote was
advised he would be consulted over other optioasviere available and/or to look at phasing out
the Hamilton office over time. Mr Simpson indicateel would like to take account of Mr Foote’s
preferences as part of the proposed discussionsobte was thanked for his contribution to the
Field Services team. He was advised that EAP dmel gservices were available to him through HR.

On his return from leave Mr Foote requested annskb@ of time to reconsider the revised
relocation package. Mr Simpson agreed to this refgqitowever, on 19 October Mr Foote emailed
Mr Simpson declining the revised offer. He requastéormation on the “other options” indicated
to him in Mr Simpson'’s letter of 12 October.

In November Transpower’s Asset Development Groufh@fNational Grid were advertising
internally for two Transmission Line Field EngingeMr Simpson brought the advertisements to
Mr Foote’s attention. Mr Foote had discussions Witk Coad, Acting Asset Development
Manager. However, he did not apply for the posgiamailable.

Mr Simpson met with Mr Foote and his support persori3 December. The purpose of the
meeting was to advise Mr Foote that as he hadauapded relocation nor applied for positions
available in Hamilton that his position would bsealtablished and he would be eligible for
redundancy compensation from 8 April 2005. Mr Fomeées offered CV preparation / interview
training. At this meeting Mr Foote asked if theesllbeen any adverse comments on his
performance. Mr Foote’s question was based onnmdtion he submits was given to him by
another Transpower manager that if he employed ddtd-it would be on his headMr Simpson
advised him there had been no adverse commentasiaware of. In this regard Mr Simpson’s
evidence was that he was aware another Transpoamgiger had spoken to another potential
employer to assist the applicant in obtaining emplent with that employer.

On 17 December Mr Simpson wrote to the applicanfioning their discussions of 13 December
and formally confirming that his position would disestablished on 8 April 2005. He was advised
that any suitable alternative positions would sedssed with him but that if none became
available then the redundancy provisions of his {&Aild apply. Attached to the letter was a
calculation of his redundancy compensation. Mr Eawdis thanked for his contribution to
Transpower and again he was advised of his righeéix EAP or other assistance.

Mr Foote attended career transition programmegbriary 2005 and on 4 March Mr Simpson

again wrote to Mr Foote confirming his last dayeaiployment would be 8 April.

Applicant’s Position

The position of the applicant was set out in hisssantive evidence and supported by closing
submissions made on his behalf. To summarise thicapt’s position it is that:

» That he was not consulted on the business dedisimlocate Transpower’s Field Services
office to Auckland.

* He was not offered the same opportunities maddadlaito other staff, especially in
relation to a non-commuting restriction allegedhpiosed on him by Mr Simpson.
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* He was not offered alternatives to relocation durelancy as required by Schedule D to his
Individual Employment Agreement.

* The respondent has breached the IEA by failingagprpdundancy compensation in
accordance with the provisions of the Agreement.

As a result it is submitted the applicant (who @ted a position on a lower rate of pay after his
employment was terminated) has suffered a loshari@e to maintain his previous income for the
duration of his reasonably expected employmentliifis also submitted that the applicant has
suffered humiliation loss of dignity and injuryfieeling in addition to loss of chance. Mr Footepals
seeks the balance of the severance compensatalfefes he is entitled to.

Respondent’s Position

The respondent disputes the applicant’s allegatibetaims that the applicant’s termination for
redundancy was both procedurally and substantjushified and that it actively sought out
alternatives to redundancy which the applicantctepgk The respondent disputes that a blanket non-
commuting restriction was imposed on the applitaritnot on others.

The respondent submits the applicant was paiddhrea amount of compensation as required by
the redundancy provisions of his employment agre¢énde respondent submits that the
applicant’s interpretation of these provisionsasmpletely untenable and at odds with the basis on
which the provision compensates employees i.esdorice up to a maximum of 20 years.

Individual Employment Agreement (IEA)

Clause 19 of the applicant’s Individual EmploymAgteement provides that in the event the
employee’s position is redundant, Transpower wilevever possible endeavour to give the
employee one month’s notice of redundancy. The eyed is also entitled to compensation
calculated in accordance with the provision of Sicite D to the agreement. Appendix D is set out
in full.
Schedule D
Redundancy
In the event of restructuring of or within Transgawesulting in a diminution of
responsibilities and consequential changes inBhgployee’s conditions of employment or
the Employee’s position being declared surplustguirements , all possible attempts with be
made to find an equivalent position within Transpawf this is not possible the Employee
may be eligible for severance payment on the fatigwerms:

1. Eligibility for severance will be determined by Gaief Executive of Transpower.
2. The severance payment will be calculated as fotlows

2.1 Lessthat 1 year continuous service; 25% of theylaars ordinary pay plus 8.33% of last
years ordinary pay for a partner and each dependéiid.

2.2 More than 1 years continuous servies; above plus

() 8% of the last years ordinary pay
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(1) 4% of the last years ordinary pay for each ye&continuous service minus one up to a
maximum of 20

(i) 0.333% of last years ordinary pay for eachmtio of service over completed years of
service, up to 20 years of service

(iv) Cessation Leave calculated in days in accoogawith the following table:

Length of Service in Years A. Employees under 50 . Entployees over 50

Under 5 Nil Nil
5-10 22 22
10-15 44 44
15-24 45 65
25 65 65
26 65 69
27 65 74
28 65 78
29 65 82
30 65 86
31 65 91
32 65 95
33 65 99
34 65 104
35 65 108
36 65 112
37 65 116
38 65 121
39 65 125
40+ 65 131

Legal Framework

The respondent in this matter is required to shwat Mr Foote’s termination was justified.
Redundancy can found a justified termination albetundancy is a difficult basis for termination,
as the worker has done nothing wrarithe changes leading to loss of position commoesylt
from commercial factors affecting the business.

The test of justification to be applied in respafcMr Foote’s is that set out in s.103A of the Act.

103A Test of justification

For the purposes of section 103(1) (a) and (b),ghestion of whether a dismissal or an
action was justifiable must be determined, on gedlve basis, by considering whether the
employer’s actions, and how the employer actedewsdrat a fair and reasonable employer
would have done in all the circumstances at the tine dismissal or action occurred.

In determining this matter | must make an objectissessment of the employer’s actions and
weigh those actions against thoseddir and reasonable employer.in all the circumstances
...at the time....

1 GN Hale & Sons Ltd v Wellington etc CaretakersIEf®©W (1990)ERNZ Sel as 843 CA
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As a reason for dismissal redundancy is an areanployment law that has been exhaustively
addressed. The case law is now well settled.dbis/enient, in considering whether or not a
dismissal for redundancy is justified, to examime tircumstances of the termination to determine
if the redundancy was genuine and implementedair ananner.

On the matter of the genuineness of the employglertssion | am minded of the case law (expressed
most succinctly by Richardson J&N Hale & Sons v Wellington etc Caretakers etc W(ited
above).

...... If for genuine commercial reasons the employenctudes that a worker is surplus to its
needs, it is not for the courts or the unions orkees to substitute their business judgement fer th
employer’s”

So a redundancy will usually be genuine if it isd@#or valid commercial reasons.

However, while the Authority is not entitled to kcato question the respondent’s commercial
judgement it is entitled to expect an adequate ceroi@ explanation and is entitled and
required to inquire into the question whether #rnination was genuinely for the reason of
redundancy (and not for some other reason).

Lastly a dismissal for redundancy must be implemenh a fair manner. Fairness requires
there be genuine consultation on the proposalrttaat lead to redundancies. Alternatives to
redundancy should be explored and fair treatmery oal for counselling, career and
financial advice, retraining and related finansapport. Other considerations will be relevant
in particular casesApraki Corporation Ltd v McGavifl998] 1 ERNZ 60LNew Zealand
Fasteners Stainless Ltd v Thwaif2800] 2 NZLR 565).

Issues to be Decided
* Was the termination of Mr Foote’s employment theuleof a genuine redundancy?

» If so, was the termination for redundancy attenoled fair process including consultation
on the proposal and on alternatives to redundancy?

* Was the severance compensation paid to Mr Footeatby calculated?

Discussion and Findings

Credibility

The applicant has made numerous uncorroborateghtildes regarding the relocation proposals,
the consultation process, the respondent’s motimdtr terminating his employment and his
treatment in the process. The applicant’s allegatare contrary to the weight of evidence. It was
also notable that when faced, in questioning, withweight of contradictory evidence Mr Foote
chose not to address this evidence in any mearingfy but persisted in pushing flimsy and
unsubstantiated allegations and arguments thatrdposal to relocate was predetermined, that he
was treated differently to other affected staff &mat doubtful motivation attended the respondent’s
efforts to find alternative employment within Traosver.
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As a result of these findings | must say that wiilkege is conflict in the evidence of the parties,
is the evidence of the respondent’s withessed tratfer.

Findings

In arriving at my determination | have had regardhte extensive evidence and submissions put to
me by and on behalf of the parties. | have alsorbgdrd to relevant case law.

In summary | find that the respondent’s condudhia matter was entirely consistent with the best
practice principles distilled from the settled ctse that applies in restructuring/relocation
situations where there is a potential for posititmbe disestablished. | also find the respondast h
modelled the good faith behaviours now mandatebarAct. As a result | must find that Mr
Foote’s termination on the grounds of redundancy jwstified on genuine commercial grounds
and that he was consulted and treated fairly irpteess. | also find his severance entitlements
were correctly calculated and paid in full.

To support the above findings | will address Mr t&é® submissions in turn.
Consultation
Leading cases on consultation incliemmunication & Energy Workers Union Inc v Teledd/m

Ltd [1993] 2 ERNZ 429 an@ammish v Parliamentary ServifE996] 1 ERNZ 404. I'Cammish
(above) the former Chief Judge summarised the aeleprinciples as follows:

Consultation is to be a reality, not a charade. Plagty to be consulted must be told what is
proposed and must be given sufficiently precisarinétion to allow a reasonable
opportunity to respond. A reasonable time in whaklo so must be permitted. The person
doing the consulting must keep an open mind atehli® suggestions, consider them
properly, and then (and only then) decide whabibé done. However, consultation is less
than negotiation and the assent of the personsuttitsis not necessary to the action taken
following proper consultation”.

The evidence discloses the respondent consultealistitiely with staff (including Mr Foote) on
the proposal to relocate its northern field sewioperations to Auckland.

It is Mr Foote’s position that the decision to arolse the Hamilton office was a fait accompli from
25 June 2004 when Mr Laurie (General Manager Nati@mid) met staff in Hamilton informally to
advise of a proposal to establish a Field Seryicesence in Auckland and that his persistent
requests for information on the business caseefocation were declined.

| don’t accept the assertion by Mr Foote that theiglon to close the Hamilton office was made by
25 June. That assertion is simply contrary to teett of evidence including documentary
evidence submitted by Mr Foote. The evidence shbatswhen Mr Laurie met with staff on 25
June he canvassed a number of options which indltideoption of retaining a presence in
Hamilton albeit a smaller presefice

Further on this point, if it is Mr Foote’s concelrat the employer had a clear preference when it
entered into consultation with staff that is nodewnce of predetermination in the matter.

2 Doc 36 introduced by Mr Foote himself recognisés ¥as an option put by Mr Laurie to staff at tfeJine
meeting.
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Transpower was entitled to have a working plan indwas long as it kept an open mind on the
matter Communication and Energy Workers Union Inc v Tete(mted above).

| also find, contrary to the assertions of Mr Fodltet the respondent did explain the business case
for the proposal and it is not the case that MrtEeoade persistent requests for information on the
business case for the proposal which were declined.

The consultation with staff affected by Transpowgnoposal to relocate its Northern Field Office
commenced with the informal meeting between Mr leaand Hamilton staff on 25 June 2004 and
continued until the final decision on the proposak made and communicated to staff on 21
September 2004. The formal proposal outlined odwg specifically addressed the business needs
driving the proposal; issues that would impacttmgroposal; consideration of the impact on staff;
relocation assistance available; accommodatioressand Transpower’s preference. Feedback from
staff was sought on the proposal in its entiretyuding the transitional arrangements to apply in
Hamilton (which in itself did not preclude an onggipresence there) and the evidence shows that
staff provided input which was considered and raegpd to and that changes to the proposal came
about as a result of staff input.

On the question of Mr Foote’s request for inforrmaton the business drivers for the proposal I find
he raised this issue in his email to Bob Simpsdadi@ July. | don’t accept he otherwise sought
information on this point either in emails or vdipaalbeit this issue was also raised in the uedat
document introduced by Mr Foote at the investigatieeeting (Doc 36). This document was, | find,
was produced prior to and in preparation for thd@$ meeting..

The business case for the proposal presentedftavstsithe same case that was signed off by
Transpower’s board and it represents an adequatmeccial explanation for the proposed change.
| further find that there was no specific feedb&okn staff (including Mr Foote) that challenged the
relocation in principle or the commercial justifiican for it. The evidence shows that staff
concentrated their feedback on the new businegstste and the implications of the move for them
including the financial inducements that formedt jgdithe proposal to relocate.

Lastly on the matter of whether or not the decismrelocate to Auckland and close the Hamilton
office was predetermined | must address Mr Foatlégation that it was clearly implied in Mr
Simpson’s response to staff dated 30 July thaHtdmailton office would close (Doc 5). There Mr
Simpson said in response to questions submittestidff/after the 23 July meeting:

“A final date for the Hamilton office closure hastrbeen established, but we expect to
relocate those remaining in Hamilton after April@®Dto another location when the lease
expires.”

This statement needs to be seen context of thepatpput to staff which included the stated
preference of Transpower that Auckland would bentlaén focus of its operations going forward
with decisions on the future of Hamilton yet todetermined but which could include closure of
the Hamilton office. Staff quite reasonably askiedlqwing the 23 July meeting) for an indication
of the*Ham office closure dateMr Simpson’s response addresses that specifistigmeand needs
to be seen in that context. It needs to be notedibat the answer confirms that decisions reggrdin
Hamilton have not been set in stone. Mr Simpsoerseb'staff remaining in Hamilton’ (after the
proposed 1 January commencement of operations¢kland) relocating to other premises after
“the Hamilton lease expiregin April 2005).
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Consultation on Alternatives to Relocation or Redudancy Pursuant to the Obligations in
Sch.D

Mr Foote seems to be submitting that the respondastrequired - at the time it unveiled its
proposals to make Auckland the primary locationit®iNorthern Field Services - to commence
consultations on alternatives to relocation or retiuncy.

| don’t accept this proposition. Transpower wasuiegl to consult on its proposal to establish
Auckland as its primary location for its northereld services operations and its proposal to
relocate Hamilton staff to Auckland. It did thaidaonce the decision was taken to locate its
Northern field operations in Auckland it offeredngeous inducements to all staff to relocate there.

Its obligations to Mr Foote to consult on altermas to redundancy arose from the IEA which
specifies thatin the event of a restructuring of or within Trgs@wer resulting in.....the

employee’s position being declared surplus to rezruents”’then“all possible attempts will be
made to find an equivalent position within TranspoWw The obligation to consult with Mr Foote

on alternatives to redundancy arose after the idbecie relocate field operations to Auckland and to
disestablish the Hamilton office and after Mr Fodéelined the offer to relocate to Auckland
communicated by him in an email to Mr Simpson orOt@ober.

| find the respondent actively looked for positianghin the company for which the applicant had
the necessary skills. It identified two positiomstbe 400V project, drew these to the applicant’s
attention and had the responsible manager coftaetgplicant. That manager extended the time
available to the applicant to apply for the positian question. | do not accept the applicant’s
evidence that he was told by Mr Coad that he wooltbe a preferred candidate.

Mr Foote did not apply for the available positiofiat was his prerogative. Nevertheless the
respondent’s efforts in bringing relevant availghdesitions to his attention satisfied the obligasio
on it under the IEA and employment law.

| also note that the respondent subsequently toskipe steps to recommend the applicant to
another local employer and that he did obtain eympént with that employer. He was also
provided with CV preparation and interview traintimgassist him in his job search.

Lastly, on this point, the evidence does not suplglor=oote’s allegation that his termination for
redundancy was attended by undisclosed dissaimfiagith his performance/conduct which
undermined his job prospects both within Transpoavet with other employers. | find the applicant
was an experienced and valued employee of Transpeia@m Transpower would have preferred
to retain.

Disparity of Treatment
Mr Foote submits he was treated differently to o8teff in that:

* He was refused an extension of time to considerdloeation offer made and to take legal
advice on it, given that he was taking leave olkiergeriod allowed for consideration and a
response.

» That other employees were offered a revised rdtmtaiffer during the period he was on
annual leave and that he was not provided withpgodunity to consider the revised offer
before the respondent gave him the letter advisimgof the disestablishment of his
position.
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+ That he was advised he would not be able to reg@mciled in Hamilton and commute to
Auckland. Mr Foote submitted he declined the offierelocation because the ‘commute
option’ was denied to him.

* That he was considered ineligible for alternatiesipons.

In respect of the first point made | find Mr Foetas treated the same as all employees affected by
the relocation. He was required to accept or refeeproposal to relocate by 5 October as were all
others. An extension of time was sought by statfdosult Mr Hammond and that extension
(available to all staff) was given until 8 OctobkM. Foote sought an extension beyond that date
which was declined. He was, therefore, treatedl adfacted staff were treated and granted an
extension of time to respond until 8 October. bdlad the improved relocation offer advised on 6
October was advised to Mr Foote along with othaif sfDocument 16). It is not the case that that
offer was made to other staff and not to him, d@lbaccept he did not become aware of the
improved offer until his return to work after leave

Further, as Mr Foote had not accepted the relacatiier made to him by the deadline of 8 October
this was acknowledged by Transpower and, as haddmbgsed to him in the letter of offer, it was
confirmed that he would remain in Hamilton unti lposition was disestablished. When Mr Foote
requested an opportunity to reconsider relocatidight of the improved position advised during

his period of leave he was given that opporturiityere was no disparity of treatment in this respect
and no unfairness arises from the fact that theeguence of his failure to accept the relocation
offer was confirmed prior to his being permittedéconsider the relocation offer.

Neither, (for the sake of clarity) do | accept Mote’s claim that he had only three days to
consider the relocation offer which came at a tiraevas working long hours. Mr Foote is an
intelligent and mature man. The structure of tHerafras known to him from 3 September and the
only changes after that date involved improvememtsspects of the relocation inducements. Mr
Foote had a good four weeks to consider and tajad &lvice on the offer and advise his position
prior to taking leave which commenced on 1 October.

On the issue of living in Hamilton and commutingatork in the Auckland office Mr Foote has not
established that there were comparable situatidresevother employees were told they could live
in Hamilton and commute to Auckland while the opfm®s/as communicated to him. | do accept
that Mr Foote had discussion(s) with Mr Simpsortl@nquestion of commuting. However, | prefer
Mr Simpson’s evidence to that of Mr Foote on thegnpand in particular that Mr Simpson
communicated to Mr Foote that it would not permit Bbote to commute in Transpower’s time and
at its expense. Safety considerations reasonaldlgracored this position. | find in particular that
Mr Simpson gave no directions prohibiting Mr Fotitam living in Hamilton and commuting to
Auckland for work. I find further that Mr Foote ditbt refuse the offer of relocation because
commuting was not an option available to him. Hae¢d down the offer of relocation because the
inducement offer did ndobffset real costs incurredDoc 18).

Mr Foote’s allegation that he was considered ingkgfor alternative positions has already been
addressed p 10. The respondent did not considérodtie ineligible for alternative positions. On it
took proactive steps to identify equivalent posiidor Mr Foote within Transpower. In doing so it
met its obligations to him.
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Severance compensatio(Ref Schedule D p.9)
A brief summary of the rules of interpretation &led for here. | have adopted this summary from

a decision of the Authority in Martin v Rubicamreported decision AA 341/02 dated 22 November
2002.

1. The starting point is the words used by the paitigbeir agreement;

2. Agreements should be construed according to théinary and natural meaning;

3 It the words used in the parties’ agreement aralethe plain meaning of the words
must be applied;

4. Oral evidence as to the negotiations is not adrniegb contradict, vary or add to the
plain meaning of the words used;

5.  While the factual background may be relevant iredeining which of two possible
meanings is appropriate, it cannot be invoked wihenintention is clear form the
words used,;

6. The circumstances surrounding the entry into areagrent may be taken into account
not to contradict or vary a written agreement, butuinderstand the setting in which it
was made and construe it against that background.

To the above principles | would add the following:

An agreement is to be given such large and libatafpretation that will best ensure the attainment
of its object. In other words it is to be intergeb to give effect to its true intent, meaning apdit.

Applying these principles to interpret the seveeapiovisions before me | must find that the
provisions are poorly drafted and parts of Clausee2ambiguously worded both as to the meaning
of individual sub clauses and in the way the priowvis are drafted to describe the compensation
package This has given rise to differing interpretatiolmsarriving at a determination that best
attains the true intent of the severance compemsatovisions in Mr Foote’s contract, regard must
be had to the wider context of the history and paepof such provisions and custom and usage
over time. The respondent has provided evidenasggoi the history of change management
provisions and has provided numerous examplesdofiaancy clauses and calculations. This
evidence is relevant to the interpretation of tispuated provisions.

Having regard to that historical material it isari¢hat provisions which compensate employees for
redundancy have traditionally focussed on serctha basis for compensation. It has been and
remains the case that the first years servicengpensated more generously to maximize
compensation for employees with less service kedat those with longer service whose severance
payouts would (as a result of their service) beriedm the provision of payments based on those
years of service. This approach was common to jpoltiic and private sector redundancy
agreements. Such agreements were commonly refereed4 + 2, 6 + 2, 8 + 2 agreements,
meaning, for example 4 weeks pay for the first ydagervice and 2 weeks for each additional
year's servicé Agreements were commonly capped and state segteements (from whence Mr
Foote’s provisions are derived) were capped ate2dsy The examples submitted in evidence show
this.

The history of such arrangements is canvassededied upon by Judge Goodard (former Chief
Judge) inGoston v New Zealand Railways CorporatieC 24/96 (Unreported) and while he was
dealing with a different severance arrangemenptheiples approved of there have application in
this matter. As a result, | find that Clauses(®.2ii) & (iif) must be read together as buildirag
compensation package that recognises and compsmesadoyees for continuous service up to 20

3 Clauses 2.2 (i) - (i) approximates a 4+2 packalpeit it is expressed in terms of months/.5 ofanths ordinary pay.
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years with a payment of 8% for the first years men4% for subsequent completed years up to 20
and where total service is less than twenty yeansipensation is provided for additional months
(up to eleven) over and above completed yearsroicgeto a maximum of 20 years.

Therefore, | find:

Clauses 2.1 and 2.2 (read together) are clear @athliguous and interpreted on the plain
meaning of the words provide, that as an employitemore than 1 years service Mr Foote
was entitled to 25% of his last years ordinary plg 8.33% of his last years pay for a
partner and each dependent child. There was paotdiselating to this calculation and Mr
Foote was paid his entitlement under this clauke. dompensation described in Clause 2.1
and passed on to Mr Foote pursuant to Clause plieapo all redundant employees
regardless of service.

The provisions of Cl. 2.2 (i)-(iv) recognise ser/io excess of one year. There is no dispute
over the calculation and payment made to Mr Foatsyant to the provisions of Clause 2.2
(). Mr Foote was entitled to and was paid 8% aflast year’s ordinary pay. He was
correctly paid this in addition to the payment a¢édt¢ed pursuant to Clause 2.1.

In respect of Cl 2.2 (ii) Mr Foote submits he igitéed to payment of 4% of his last year’s
ordinary pay for 20 years rather than the 19 yharwas paid. | don’t accept the logic of Mr
Foote’s submissions on this sub clause and thercation of the clause simply does not
support his submission that the maximum payableutids clause is 21 years. Mr Foote
himself accepts that payments under the severaneesiopns of his agreement are capped at
20 years and | that the wortisinus one’properly apply to years of continuous service over
one and up to a maximum of 20. The number of oaotis years of service up to 20 is to
be reduced by one to recognise that the first gestvice is compensated pursuant to
Clause 2.2 (i). Mr Foote has been correctly paideuthis head.

Mr Foote submits in relation to Clause 2.2 (iiiatlme is entitledh additionto his

entitlements under Cl 2.2 (i) & (ii) to payment fach month of service up to 20 years
service at the rate of .333% per month. Effectivdhfoote submits the plain meaning of
Clause 2.2 (iii) entitles him to be compensatedtiersame service twice. In this he appears
to rely on the wordover” in “over completed years of serviceds meaningfor the

duration of his employmentup to 20 years.

The respondent interprets the clause to mean3Ba% of last years ordinary pay is payable
for each month of service over completed yearenfise, up to 20 years where the meaning
of “over” in “each month of service over completed years of@Es interpreted as
meaning* months in excessbdf completed years of service - to a maximum oy2ars
service.

| have no difficulty in determining that the resplent’s interpretation is the correct one. Mr
Foote’s interpretation would result in the absuntcome that years of service would be
compensated for twice. That cannot have been thation of the parties in drafting these
provisions and | am comforted in my finding on th@nt that the respondent’s
interpretation accords with the historical intentlapplication of redundancy provisions.
Mr Foote has been correctly paid his entitlememteurthis head.

Lastly | find that sub clause (iv) is clear and nrieguous and under that clause Mr Foote
(being over 50 years) was entitled to 112 daysatessleave. Mr Foote was correctly paid
his entittement under this sub clause.



14

As a result of this analysis | must find that teeerance compensation payable to Mr Foote has
been correctly calculated by the respondent an&ddte has been paid his entitlements in full.

Determination

Mr Foote’s employment came to an end as a res@tgenuine redundancy following extensive
consultation. He was fairly treated in the prodesasling to his termination. His entitlement to
compensation for redundancy was correctly calcdlbiethe respondent and he was paid his
entitlement in full.

| must therefore decline Mr Foote’s application &eds not entitled to the remedies he claims.

Costs

Costs are reserved. The parties are directed émpttto resolve the question of costs between
them. If they cannot do so they are to file and/sesubmissions on the subject and the matter will
be determined

Janet Scott
Member of Employment Relations Authority



