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Employment Relationship Problem

1.

This is a case about an alleged breach of gool. fisit Faber says the respondent’s CEO
Mr Lowe, deliberately misled him in order to avaiet payment of a bonus to which he says
he would otherwise have been entitled. The faesaarfollows.

Mr Faber commenced employment with the respondenfanuary 2002 in a senior
executive role. In March 2003 the respondent’s tacempany announced its intention to
sell the respondent. It then negotiated with keaff snembers (including Mr Faber) to
increase the period of notice required by their legrpent agreements to six months. In this
way it was assured of retaining them during theoali phase of preparation and negotiation
for sale. In consideration for this extended pemddhotice the respondent agreed to pay a
special bonus in the event of a sale or, if no s&e concluded prior, a reduced bonus upon
the employment continuing to 1 March 2004. The pase bonus was for 50% of Mr
Faber’'s annual salary.

On September 11 2003 negotiations with the proppsechaser came to a halt. Mr Faber
had already received an offer of employment else&vaad now he decided to take it. Later
that day he gave six months notice of his resignati

Mr Faber told me that if need be his new employas wrepared to wait six months for him
to start however its preference was for him totstarlier. Consequently, in his letter of
resignation Mr Faber advised that he wanted to tretgoan earlier finish date if possible. If
he were to complete his full notice period he wohkle been eligible, if not for the
purchase bonus, then at least for the 1 March p@§dut. Nonetheless at this stage he was
prepared to forfeit this opportunity in order tdeet an earlier departure. After giving some
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thought to the how long the handover would take aftdr discussions with his new
employer he decided that the end of December 2@8dAbe a good time to go.

5. Mr Faber did not get an opportunity to put thisgosal forward until 8 October 2003 when
Mr Lowe met with him to discuss the arrangementsfs termination. The two had already
spoken of how Mr Faber’s role could be handledrdfeehad left and both now agreed that
his responsibilities should be split between twdividuals in his team. It was anticipated
that this proposal would be enthusiastically reegity them and also that it would provide
for a smooth transition.

6. As for the date of termination, Mr Lowe told mefe# that a few weeks would be sufficient
for the handover. As a rule he did not believeeeping people to their notice period as he
believed that once someone resigned, “their mingl @sewhere”. He proposed 24 October
as a suitable date for Mr Faber to leave.

7. Mr Faber conceded that the handover could be manegéhis shortened period. It was
agreed that the next step would be for Mr Lowepea to the individuals who he hoped
would take over from Mr Faber. Subject to their emt an announcement would be made
about Mr Faber’s departure on 13 October.

8. Meanwhile, on 2 October, Mr Lowe had been told by®@bates (managing director of the
respondent’s parent company) that sale negotiati@mts resumed. In keeping with Mr
Coates’s requirement that he keep it in strictesfidence, Mr Lowe had made no mention
of this to Mr Faber on or before 8 October.

9. | asked Mr Lowe whether (in light of getting Mr QGesa’s news) he had considered
postponing his discussion with Mr Faber until hewkrnwhat was happening with the sale
negotiations. He said that he had no involvementhe negotiations and had no way of
knowing when or even whether they would bear finieed, given the drawn out history of
the matter, he tended to the view that there wdikaly to be much progress. In the
meantime, he proceeded to manage the businessuggtthere would be no change.

10.0n the afternoon of 9 October, Mr Lowe had a teteyghconversation with Mr Coates in
which he was advised that discussions with the gactsve purchaser of the respondent
were progressing very quickly. Mr Coates advised tte would be coming to New Zealand
to sign a deal on Friday 10 October.

11.This took place as planned. After executing theclpase agreement, Mr Coates visited the
respondent’s office to brief the executive teamuslibe sale and plans for the future.
Because he had resigned, Mr Faber was not invitedat meeting. Instead, Mr Lowe met
with him individually later the same afternoon &l thim of the sale. He also advised Mr
Faber that the “target settlement date” for the sas 24 October.

12.Up until this point, Mr Faber had given up any thbuof receiving a bonus. Now however
his immediate response was to ask what implicatitves sale might have for a bonus
payment to him. Mr Lowe replied that Mr Faber woudt the bonus if he was still
employed on the date of settlement. He anticipatettiat stage that if the target date were
met, Mr Faber would get his bonus. However he atsmmmended that Mr Faber take
independent advice on the issue.

13.13 October came and went with no announcement aoéaber’'s departure. Meanwhile,
because the 24 October had been described to Hine &srget date” for settlement and not
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as a guaranteed date, Mr Faber did take advicen, Tdre14 October he wrote to Mr Lowe
withdrawing his agreement that Friday 24 Octoberulobe his final day of work.
Regarding that agreement, the letter read in part:

“l gave my acceptance in good faith; had Farmeovided me with the information that | received frgu
two days later, my decision would have been differe

This information regarded the announced sale omEes Holding on Friday 10 October. This was in
contradiction to the announcement on Septembe003 that Farmers would not be sold...

In the subsequent light of an expected settlematat fibr the sale of Farmers on or before the er@atbber, |
question Farmer's recommendation of thé" 2% my final date...Your recommended final date for m
employment versus the expected timeline for se@lgnof the sale of Farmers would surely place my
entitlement at risk.

| emphasise that | expect Farmers Holdings to hoitswbligations to me regarding payment of thecspl
bonus, as | have honoured my commitment to provideand active support to the process of selling
Farmers.”

14.Mr Lowe explained to me that he would have prefémet to change the termination date
which had already been set (24 October.) Howeveaulse of the events that had intervened
since 8 October, he had yet to speak to the si#ifwhom he intended to replace Mr Faber
and had not made the proposed announcement. Asuli tlee handover process had not
begun and the first of the two weeks he had itytiallowed for this had already elapsed. He
reasoned that it would be in the respondent’s astsr as well as Mr Faber’'s for the
termination date to be moved back a week, whichlevowean that there would be a two
week transition period as initially planned.

15.The next day, Mr Lowe held a short (15 minute) nmgewith Mr Faber to discuss the
termination date. He told Mr Faber that he hadewed the situation and was willing to
push the departure date out until 31 October. Mvé.dhen showed Mr Faber an e-mail he
had received that morning from the parent comparyaneral Manager, Finance. It
contained the following:

“...given that the sale process should be completerigiay...”

16.What Mr Lowe did not disclose to Mr Faber was thiatl3 October he had received another
letter from Mr Coates which read:

“The settlement and completion of the sale of Fasni® expected to occur between thé Bttober and the
7" November. It is important to note that FAL hasasifive obligation under the sale agreement that th
business must be carried on in the normal courserder to be in a position to make that assertien
following needs to be strictly adhered to...

No large expenditure programs or amounts are faiti@ted or entered into without prior approval...
...To provide guidance on the definition of major minor material it is anything that individually dn

aggregate is greater than $50,000...”

It is preferable when implementing the above tocoerthe side of caution?..

17. Settlement was therefore expected between 24 Qcémloe7 November. (In fact, subject to
the payment of penalties, it was possible thatightnnot be until after that date.) | asked
why Mr Lowe had chosen to show Mr Faber the e-ifinarh the General Manager, Finance
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21.
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thus reinforcing the message that settlement wooddir by 24 October, when he knew that
in fact it might not take place until 7 Novemberlater. Mr Lowe’s response was that he
felt able to rely on the email as indicating theg process was on target for settlement on 24
October.

| reminded Mr Lowe that he had told me that on 8oDer he had no confidence in the

parties to be able to progress their negotiationdase a deal. He had also told me that he
was not privy to any information about the proclesgond what is recorded above. | asked
him how then he felt able to rely on settlementungng by 24 October. He reiterated that

the e-mail of 15 October had reassured him of thig] noted that its author was lead

negotiator in the sale process.

| note also the injunction to gain approval for aspending of $50,000.00 or more. Mr
Faber’s base salary was $244,625.00 and he casufég bonus at $122,312.50 gross. Mr
Lowe also told me that he chose to push the daterafination out to 31 October rather
than 7 November because he could justify this clding business terms or to whoever
asked” in a logical way, as being consistent wiie briginal plan to have a two week
handover. He conceded however that there would baes no significant issue for the
respondent had the handover been conducted oeerweeks rather that two.

Mr Faber responded to this by saying that he waak® advice before doing or saying
anything else. Mr Lowe told him that this was &@éat or leave it’ offer. On 21 October,
through his representative, Mr Faber acceptedotifies however he did so on the basis that:

“his acceptance of that position is without pregudito his likely claim against his employer...wheruyo
implemented the departure date of 24 October, yamidgood faith duty (under s 4 Employment Relation
Act) to tell him why you were selecting that dateldo tell him that the sale was pending.

If the sale does not take place before 31 Octoberifayou do not pay my client his bonus when take sloes
take place, litigation will follow.”

Mr Faber duly left his position on 31 October. ettent of the sale took place on 6
November. The respondent has rejected Mr Fabesismcdo a bonus on the basis that he
“was not employed at the time of settlement.”

I ssues

22.

23.

For Mr Faber, Mr Parmenter argues that the respuntteough Mr Lowe, breached its duty

of good faith at both the 8 October and 15 Octaheetings. On the first of these occasions,
he said, the respondent improperly suppressedamienformation by placing an embargo

on Mr Lowe. On the second, he said Mr Lowe delitedyaattempted to mislead Mr Faber

by setting out to give the impression that settleimeould be concluded on 24 October,
when he knew from Mr Coates that this marked thggriseng, not the end, of the timeframe

for settlement. He says that this failure to tiat~aber in good faith amounted to a breach
of his employment agreement and that as a resuit bé failed to receive the bonus

payment for which he would otherwise have beenildég He therefore claims damages
amounting to the quantum of the bonus, penaltypfeach and of course, costs.

Ms Swarbrick replied that the respondent actedaadgfaith at all times and was at the

mercy of its parent company. She said that there neadisclosure from the parent to the
respondent and Mr Lowe himself was kept in the dark large extent. In relation to the

meeting of 15 October she said that Mr Lowe represkthe situation accurately as he saw
it.
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In his submissions Mr Parmenter tended to treatdbpondent and its parent as one and the
same, referring to the actions of Mr Coates asghdhey were actions on the part of Mr
Faber's employer. | had heard no evidence speltifitasupport this. Inmediately after the
investigation meeting | checked the Companies ©ffieebsite and discovered that Mr
Coates was a director not just of the parent comdaurt also of Farmers Holdings Ltd from
at all material times (right up until 6 November030 At the times material to these
proceedings Mr Lowe was also a director of the sadpnt.

25. After checking the Companies Office website | corect a telephone conference with Ms

Swarbrick and Mr Parmenter and offered the oppdstuin make further submissions. In
due course Ms Swarbrick did so. She asserted tieatact that Mr Coates was a director
common to both companies does not mean that hiw/lkdge can be attributed to both
companies. She then went on to say that even iknbe/ledge of the sale process was said
to have been reposed in Farmer’s Holdings Limitedas knowledge which, because of its
extreme commercial sensitivity, could only have mewailable to the Board. Boards of
Directors, she noted, are not required by law sldse confidential information about a
company’s affairs to employees of that company.

Deter mination

26.

27.

28.

29.

30.

| reject Ms Swarbrick’s assertion that there wasdmxclosure between the parent and
respondent. Mr Coates was at one and the samebithedirector of the respondent and
managing director of its parent. A company is aasae legal entity from its directors but
does not have a mind of its own; its mind is thatsodirectors. If a director of the employer
(Mr Coates) knew the timetable for the sale, itrcdrbe said that the employer did not.

However that is not to say that there was full Idisgre between the directors. Ms Swarbrick
also argued that it was a question of fact to kerdened on the evidence as to what was
known to Mr Lowe at the material times and so whethe was in fact acting in breach of

good faith. | agree with this submission and nowacped to consider the factual issues.

| am not persuaded that the respondent was in brebds obligations of good faith in
respect of the meeting of 8 October. Although theng of the meeting was such as to give
rise to an understandable mistrust on Mr Faber's ffee evidence is not sufficient to satisfy
me that this was not simply a coincidence. Mr Partereasks me to draw an inference that
the requirement on Mr Lowe to keep the sale negotia confidential was not made in
good faith. However | accept that there might b@edy@ommercial reasons for such a
requirement completely unrelated to Mr Faber’'s ewyplent situation. Nor do | have any
evidence that Mr Lowe or Mr Coates at that staggched any significance to the date 24
October. In the absence of evidence in support ofFber’s suspicions, | cannot accept
them as being proven.

However | have concluded that the respondent wasdach of its obligations of good faith
in respect of the meeting of 15 October. My reasmesas follows.

On 8 October Mr Lowe and Mr Faber had come to alitimmal agreement that he would
leave on 24 October. The conditions were to bebyet3 October. They were not. On 14
October Mr Faber advised that he no longer wisbdddve on 24 October. | consider him
within his rights to treat the conditional agreemas lapsed because the conditions were not
met. In any event, on 15 October Mr Lowe reoperagbtiations with an offer that the final
day be 31 October. Obligations of good faith ampt@that process.



31.In response to Mr Faber's concerns about the immiisale, Mr Faber showed him the
email of 15 October. There is only one constructmte placed on the fact that Mr Lowe
chose to show Mr Faber this email at all. It isttha wished to reassure him that the sale
would go through prior to 31 October and persuade o agree to that as his departure
date.

32.Mr Lowe has said that he did so in the genuinesbétiat the sale would go through in time.
This is at odds with what he had heard from Mr €sanh the email of 13 October (that the
sale would go through between 24 October and 7 ibee) and with his own earlier
caution about the progress of the sale process. idlat consistent with the general
impression | formed of him. This was that he issapnastute and careful man who would be
highly unlikely to say anything at all that was reatrefully considered. It is not credible
given all the circumstances that he would suddtakg a firm view of what might be likely
to happen.

33.1 conclude that Mr Lowe knew that there was noaiety that the sale would go through in
time, but made representations to Mr Faber caledltd make him think otherwise. He did
so under instructions to limit spending in the lagulto the sale. | believe he was also
attempting to do what he could for Mr Faber in thee of those instructions by proposing a
date (31 October) that he could, as he told meifyusin business terms or to whoever
asked” as being consistent with the original plan to éa/ two week handover. However
such conduct cannot be described as being in gotid f

34.This failure to treat Mr Faber in good faith wastfier compounded when Mr Lowe insisted
that Mr Faber go on either 24 October or 31 OctoBéren that the conditional agreement
that Mr Faber leave on 24 October had lapsed, Mve_oould not require Mr Faber to go at
any particular time before his full notice had erpi

35.The obligation of good faith dealing is incorporhiato the employment agreement. There
has been a breach of this obligation. As a direstlt the applicant has suffered the loss of a
bonus of $122,312.50. He is entitled to damagéisdramount of the unpaid bonus.

36. 1 therefore order that the respondent pay to the applicant the sum of $122,312.50
gross.

37.The applicant has also sought a penalty. This rgneedeclined. My reason for this is that
although | have been able to make factual findiogghe balance of probability | do not
consider the evidence meets the high standardoaff pequired for a penalty application to
succeed.

Costs

38.This issue is reserved. The parties should advighinv28 days of the date of this
determination if they wish me to proceed to detesmiosts.

Y S Oldfield
Member of Employment Relations Authority



