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DETERMINATION OF THE AUTHORITY

The Authority deter minesthat this employment relationship problem shall beresolved by the
following order:-

A. Croxley Stationery Limited is ordered to pay to Cecelia Faamatuainu the sum of
$2,250.00 as compensation pursuant to section 123(1)(c)(i) of the Employment Relations
Act 2000.




The problem

[1] Ms Cecelia Faamatuainu (“Ms Faamatuainu”) claime $las a personal grievance for
unjustifiable disadvantage. She also asks the d@kiiyhto order that her employer Croxley

Stationery Limited (“Croxley”) comply with the dutgf good faith it owes to her, and that it

reinstate her. Ms Faamatuainu has not been at siocke an unfortunate incident that occurred on
Tuesday 26 April 2005.

[2] | accorded urgency to this investigation becauserethis a continuing employment
relationship between the parties. TEmployment Relations Act 20Q0@he Act”) has as one of its
principal objects an emphasis on supporting prodgee&mployment relationships. The parties are
deserving of every assistance to see that objectheved.

[3] | have received and considered submissions. Tipdcapt's submissions were received
today, well outside the timetable | had set.

The facts

[4] It is not disputed that early on the morning ofd&s 22 April 2005, Ms Faamatuainu (also
known as “Losi”) called another employee Ms Esetpagia (“Ms Apasia’) a “slut”. Ms
Faamatuainu tells the Authority that Ms Apasia fiesd called her a “shit” and an “arsehole”.

[6] There developed continuing tension between Ms Famimau and Ms Apasia. Ms
Faamatuainu’s mother Mrs Sina Faamatuainu (“Mrsrfaaaainu”) was also employed at Croxley.

[6] The tension escalated into an unsavoury incidenheéncarpark at the end of the evening’'s

shift on Tuesday 26 April 2005 at midnight. linist disputed Ms Apasia punched Ms Faamatuainu
and pulled her hair. Ms Faamatuainu says she washgd about four times and that Ms Apasia’s
mother restrained her (Ms Faamatuainu) while shelveing assaulted. She also tells the Authority
that the Police have laid charges against Ms Apasia

[7] All four women immediately proceeded to report thatter to the Bindery supervisor Mr
Kenny McQueenie (“Mr McQueenie”). Mr McQueenie waisable to deal effectively with the
matter because of the obvious heightened emotindsha resolved that he would deal with the
situation the following day. He sent Ms Apasia &ed mother home. Both Ms Faamatuainu and
Mrs Faamatuainu tell the Authority that as theyenveraving the workplace with Mr McQueenie, he
told them that Ms Apasia would be sacked. Mr Mc€ne denies this.

[8] The following day on Wednesday 27 April, Mr McQueeimterviewed Ms Apasia with a
union delegate Mrs Joy Ihaka (“Mrs Ihaka”) present.

[9] Mr McQueenie gathered written statements from Manka@tuainu, Ms Apasia, and other
employees Mina and Sarah.

[10] Ms Faamatuainu presented Mr McQueenie with a rdpam her doctor detailing injuries she
had sustained from the assault on her the prewoeesing.

[11] He then held a meeting at 6.45 pm with Ms FaamatyaMs Apasia, Mrs |haka, Mrs
Faamatuainu, and one Ms Lana Papalii (“Ms Papalilipm Mr McQueenie had asked to attend to
assist him. No objection was raised about Ms Rapelvolvement.
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[12] At the meeting it was not disputed that Ms Faamatuhad called Ms Apasia a slut and Ms
Apasia had assaulted Ms Faamatuainu.

[13] I find that Mr McQueenie referred to the Croxleyndbook and told Ms Faamatuainu and Ms
Apasia that they could both be dismissed. | findt the then directed them to resolve the matter
between them. | can understand that both Ms Fammat and Mrs Faamatuainu could well have
understood Ms Faamatuainu was being presentedansiremingly insidious ultimatum but | find
that Ms Faamatuainu was not expressly told thsthéf failed to resolve the matter that she would be
dismissed.

[14] Ms Faamatuainu, Mrs Faamatuainu, Mrs lhaka, Ms [Rapal Ms Apasia all went to the
cafeteria. Ms Papalii spoke in Samoan to Ms Faaama and Ms Apasia using biblical references.
She encouraged them towards reconciliation. Msskpapologised to Ms Faamatuainu and asked
for forgiveness. Ms Faamatuainu reciprocated. yTheth hugged and kissed and then both
thanked Ms Papalii. They thanked Ms Ihaka as weEllen Ms Papalii suggested they return to Mr
McQueenie.

[15] In Mr McQueenie’s office, Ms Papalii advised Mr Ma€enie the matter had been resolved.
She told him Ms Faamatuainu and Ms Apasia had gs@d to each other, hugged and kissed. Mr
McQueenie was pleased.

[16] | accept that both Ms Faamatuainu and Mrs Faanmmatudid not give any indication to Mr
McQueenie that they were unhappy with the resatutgached.

[17] On Monday 2 May, Ms Faamatuainu and Mrs Faamatuaieuwith Mr Roy van den Hurk
Croxley’'s manufacturing manager and Mr Mark GilshiCroxley’s factory manager, because they
were unhappy with the resolution reached. Both awbknsed that they would not intervene.

[18] Ms Faamatuainu did not return to work. Her lawyarste to Croxley by letter dated 3 May
2005 advising Ms Faamatuainu was taking sick leavee lawyers also requested mediation.

[19] Croxley's Human Resources Manager Ms Jacqui Tomgeagto investigate the matter. Ms
Faamatuainu’s lawyers confirmed this action byHertletter dated 4 May 2005 and also enclosed a
medical certificate.

[20] The lawyers wrote again by advice dated 5 May 2@B8&g issue with Croxley’s indication
that Ms Faamatuainu may have breached Croxley'séaules relating to verbal abuse. The
lawyers sought agreement to attend mediation.

[21] Croxley's representative advised Ms Faamatuairavig/érs by letter dated 10 May 2005, that
Croxley considered the matter resolved but wouklesfinal written warnings to both Ms
Faamatuainu and Ms Apasia.

[22] By letter dated 11 May 2005, Ms Faamatuainu’s lag/gelvised Croxley the matter would be
referred to the Authority.

[23] The parties were unable to resolve the differebedsween them by the use of mediation.



Discussion

[24] 1 understand that Ms Faamatuainu feels aggriev&axley appears to me to have adopted a
view that Ms Faamatuainu as equally blameworthyMasApasia. Mr McQueeine told me he
considered the matter was abtimto silly girls fighting over a boy?”

[25] That view is most unfortunate. | do not agree viithMs Faamatuainu describes a vicious
assault and that is not disputed. It is wrongeard that alleged criminal behaviour as equally
abhorrent as calling someone a “slut”. One is igranbehaviour, the other is not.

[26] | agree then that Ms Faamatuainu should feel letndby Croxley. She expected her
employer to sympathise with her and denounce sebtla\bour appropriately. She did not expect
Croxley to respond by judging her equally blamewwprt

[27] It is not however, for Ms Faamatuainu to dictateCimxley how Ms Apasia should be
disciplined. It is Croxley's prerogative to decidey appropriate disciplinary action. Ms
Faamatuainu has no place requiring Croxley to disrivls Apasia.

[28] Ms Faamatuainu makes application for an order ®wtxley be made to comply with
“implied obligations of good faith and fair dealingcluding dealing with [Ms Faamatuainu] in a
reasonably and culturally appropriate way.”

[29] | have already said that it was wrong for Croxleyrégard Ms Faamatuainu’s conduct as
equally blameworthy as Ms Apasia’s. That was wrbegause there is never any justification or
excuse for violence. | consider that Mr McQueenigandling of the matter, although misguided,
was well-intentioned. He and Ms Ihaka were mogddab preserve both Ms Faamatuainu’s and Ms
Apasia’s employment.

Compliance and Reinstatement

[30] The resolution to this employment relationship peabdoes not lie with a compliance order
and | decline to consider the same. | do not agideCounsel’s submission that to comply with its
duty of good faith, Croxley was required to disnfiés Apasia. Nor do | accept that there is a case
for an order for reinstatement. Ms Faamatuainuntma$een dismissed. | consider other remedies
are appropriate to resolve the problems betweepdhees.

Unjustifiable disadvantage

[31] Croxley decided it would issue written warningshimth Ms Faamatuainu and Ms Apasia.
That is its prerogative. Ms Faamatuainu was destadvice dated 29 April 2005 in the mail:-

Final Written Warning

At the conclusion of our enquiries regarding the incidents in which you were involved in on Friday 22nd
April 2005 and Tuesday 26th April 2005.

We have found that you actions of offensive behaviour which include verbal and insulting comments to
another member of staff on the Company premises were totally unacceptable and are regarded as serious
misconduct within the workplace.

This conduct would normally have resulted in your employment being terminated, but due to reconciliation
with the other party, we are issuing this letter as a final written warning as was agreed with you and the
other party at the meeting held to conclude the investigation at 10pm on Wednesday April 27th 2005.



Any future incident of misconduct will lead to termination of your employment.
This warning shall remain on your personal file.

Ken McQueenie
Bindery Supervisor

[32] That purported final written warning was unjustifie It fails to comply with the governing
collective employment agreement between the pastiesh at Part 8 provides as follows:-

8.2  Disciplinary Procedure

(d) All warnings will be recorded detailing the incident, the employee’s explanation, and stating the
consequences of further misconduct or substandard performance. A copy of any written warnings
shall be given to the employee.

[33] Nor did the warning comply with Croxley’s House Bsibooklet which provides that:-

Warnings shall be issued in formal surroundings with the employee having the opportunity to have a
representative or fellow employee of his/her choosing present during the meeting.

[34] The warning letter does not detail any incidenay explanation in reply. That is because
the allegation was not formally and properly inigsied.

[35] Ms Faamatuainu was not advised of any formal alflegaagainst her in respect of the
warning. Ms Faamatuainu was told she was liabléate disciplinary action. No details were
provided to her of a specific allegation and heplamation was not sought. There was no
investigation or disciplinary process adopted. &sch, the resultant written warning was
unjustifiable and not the actions of a fair andsmewble employer. Obviously, the matters which
Ms Faamatuainu advises the Authority of would hlagen relevant in any such investigation. It is
no answer to say the disciplinary procedure had lme¢n formally invoked because of a
reconciliation. The formal written warnings issusdist first be preceded by a full and fair
investigation. | find that they were not.

Determination

[36] | find that the final written warning given to Ms Faamatuainu constitutes an
unjustifiable disadvantage and Ms Faamatuainu has a personal grievance in relation to it.
Sheisentitled to remediesin settlement of that personal grievance.

[37] Having made that finding and in considering both tlature and the extent of the remedies to
be provided, I am bound by section 124 of the Awxtcobnsider the extent to which Ms
Faamatuainu’s actions contributed towards the thitad@hat gave rise to the personal grievance as |
have found it, and if those actions so requireterduce the remedies that would otherwise have
been awarded accordingly.

[38] The personal grievance | have found is the unjablé disadvantage relating to the final
written warning. | do not consider that Ms Faamatu contributed to the complete and total lack
of process or investigation in relation to that mmg. That was all Croxley’s doing. But she did
contribute to the “situation” which led to the usiified warning by calling Ms Apasia a “slut”.

That is blameworthy conduct which requires a reidacin remedies. | note that Ms Faamatuainu
alleges that Ms Apasia had first called her a "saitd an “arsehole”. | consider a reduction in
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remedies of 25% is required. | make it clear, thia not finding of contribution in respect of the
alleged assault - it relates entirely and solelyht® personal grievance arising out of the unfair
warning.

[39] Ms Faamatuainu seeks an award of compensationis®&mitled to compensation in relation
to the unfair warning in respect of hurt and huatitin that she suffered because of it. Much of the
evidence | heard from her was of anxiety and traatmaut the assault itself and a fear of being
unsafe at the workplace in the future.

[40] | accept however that Ms Faamatuainu does havensesef grievance about receiving a
warning after she was assaulted. That warninguwnéair and | accept that she has suffered hurt,
humiliation and injury to her feelings because of il award her the sum of $3,000.00 as
compensation but reduced to $2,250.00 because rdfitoation. | order Croxley Stationery
Limited to pay to Cecelia Faamatuainu the sum of $2,250.00 as compensation pursuant to
section 123(1)(c)(i) of the Employment Relations Act 2000.

[41] While Ms Faamatuainu has sought reinstatementsshaductant to return to work because of
concerns about her physical safety with Ms Apadids Faamatuainu is justifiability concerned.
However, she is not entitled to require Ms Apasadismissed and | do not accept the submission
Croxley has breached its duty of good faith to MsiiRatuainu in not dismissing Ms Apasia. It is
necessary to facilitate Ms Faamatuainu’s returvook when she is medically fit to do so and |
trust that Croxley will make appropriate arrangeta¢a ensure Ms Apasia’s safety.

Costs

[42] | encourage the parties to resolve any costs issageen them but if they are unable to
agree, Mr Pa'u is to lodge and serve a memoranduto aosts within 14 days of the date of this
Determination. Mr Tremewan is to lodge and senmeeanorandum in reply thereafter but within
28 days of the date of this Determination. | wilbt consider any application outside that
timeframe.

Leon Robinson
Member of Employment Relations Authority



