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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Ms Drake lodged a statement of problem on 6 Noven#f¥9 with the
Employment Relations Authority whilst still empla/ey The Pub Limited.

[2] In her statement of problem Ms Drake referred ®globlem or matters that
she wished the Authority to resolve as restructssaes, new contract, loss of wages,
bullying and humiliation. Ms Drake wanted the pesb resolved by compensation
for the debt incurred from loss of wages, her adtract honoured and to be treated

properly and with respect.

[3] Between lodging that statement of problem andaldgihg of the statement in
reply Ms Drake resigned from her employment fromNi®/ember 2009 giving three
weeks notice in circumstances that she alleges areduwo an unjustified constructive

dismissal.
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[4] Ms Drake seeks the following remedies:

$2,000 for a bonus in accordance with her employragreement [The

Pub Limited accepts that this amount is owed];

. $4,000 for what Ms Drake claims is the loss of isafar three months

when she was paid on an hourly rate;
. $5,000 for stress and humiliation.

As she obtained a position after the notice petioa claim for three months lost

wages was withdrawn.

[5] The statement in reply was lodged after a grievdrask been raised on Ms

Drake’s behalf with respect to the allegation gjugtified constructive dismissal.

[6] In its statement in reply lodged with the Authoritly 10 December 2009 The
Pub Limited (“The Pub”) say that Ms Drake resigédher own accord in November
2009 and denies that it dismissed her, bulliedamel/or in the alternative say that if
actions were found to be unjustified that Ms Drakeatributed significantly towards

them and remedies should accordingly be reduced.

[7] The parties attended mediation in March 2010 bat mhatter remained

unresolved.

[8] On setting the matter down for a telephone confaretme Authority was
advised that the original representatives for hmtties had changed and Mr Tohill

and Ms Knowler were now representing the parties.

[9] During the first telephone conference with the Awity on 17 May 2010
counsel asked for time to continue discussions wittiew to resolving the problems
before the Authority. The Authority duly adjourngte telephone conference until 2
June 2010.

[10] On 2 June 2010 the matter was set down and an myelfar statements of

evidence timetabled.
| ssues

[11] The issues before the Authority are as follows:



Restructure

Was there a genuine need to restructure the besoidhe Pub?
Was there consultation with Ms Drake in relatiorthte restructuring?

Did Ms Drake accept the position within the restiwed business and
the change from a salary to a wage worker, notwatiging there was

no written employment agreement entered into?

If Ms Drake did accept the position within the rastured business,

from what date was there such acceptance?

If Ms Drake did not accept a position within thetrectured business
then is Ms Drake entitled to recover money for gegiod that she
continued working before she resigned.

Constructive dismissal

[12] The issues that the Authority is required to deteemin this matter with

respect to the allegation of constructive dismissal

Whether The Pub followed a course of conduct wiehdeliberate and

dominant purpose of coercing Ms Drake to resign?

Whether there was a breach or breaches of dutyctheted Ms Drake
to resign.

If it is found that there was either a course ohdwct with the

deliberate or dominant purpose of causing Ms Dr@keesign or a
breach of breaches of duty on the part of The Phudm were those
breaches sufficiently serious or the course of oohéxisted so as to

make a resignation reasonably foreseeable.

If it is found that Ms Drake was unjustifiably cangctively dismissed
then what remedies is she entitled to and are thesees of

contribution.



The Employment Agreement

[13] Ms Drake commenced her employment at The Pub asad bhef in early
August 2008. The exact start date, although noteaj is not material for my

purposes.

[14] Ms Drake signed an individual employment agreeno@n8 August 2008 that
had been provided to her before that time undeerco¥ letter dated 25 July 2008.
The Pub traded at that time as The Pub Ale Housal&Bistro Cromwell.

[15] Graham McDowell and his wife Jan-Marie McDowell #ne directors of The
Pub Limited. The employment agreement provideMs$oDrake stated that she was
to be employed as a salaried employee on a sal&%8000. Hours and duties were
described in clause 6 of the individual employmegreement as follows:

6.1 Salaried employee

A “salaried employee” is one employed on an anrsshry
basis and whose hours shall be those required toptete
the duties and responsibilities relevant to theitpms held. It
is agreed that the normal hours of work would bmiaimum
of 45 hours per week.

[16] Employee protection provisions and redundancieg wealt with in clause 18
of the employment agreement that provided:

18.1 Where the employee’s position becomes surplus ¢ th
employer's staffing requirements due to changestha
employer’'s business operation with no alternatiwesifon
available to the employee, the employer may detexrmi
following consultation with the employee, that émeployee’s
position is redundant.

18.1.1 Where the employee’s position becomes redtindnder
clause 18.1, the employee shall receive four waekise of
termination.

[17] Clause 20 of the employment agreement provided dhgtvariation to the
agreement was to be in writing and no variation ide effective unless signed by
both parties.

[18] The provision with respect to what was called ausomvas set out in
Schedule E of the individual employment agreementaastaff incentive scheme

whereby at the end of a year of continued servith Whe Pub Limited, Ms Drake
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would be paid the dollar amount for hours worketti lie a nominated bank account

for each hour she worked.
Was there a genuine need to restructure the busioieshe Pub Limited?

[19] Ms Drake was away from the work place because atiestiffered an injury to

her wrist from 7 May 2009 until she was declareddireturn to work from 17 August
2009. During that period Ms Drake agreed to retarwork over a three week period
in what is known as active rehabilitation. ACC touned to pay Ms Drake during
this period until she was fully fit to return on Angust 2010.

[20] On 6 August 2009 all staff, including Ms Drake, waiven a letter from Mr
and Mrs McDowell advising that there would be atrrtegure. The nature of the
restructuring as described in the letter affectexivlake’s position to the extent that
it was proposed to have all three kitchen positiohshef/cook employed in a part-
time capacity with flexible hours to suit each widual person. The reason for this
was expressed to be due to the current economitgoosat the time and seasonal
nature of the business.

[21] The letter advised that each staff member wouldsfieken to individually
regarding their present position and the proposad position would be offered to

them within the next fortnight.

[22] Mr McDowell in his evidence said that there waseadto cut costs and have
some flexibility around the seasonal demand fodfott was proposed that the times
the kitchen was open would be reduced and the powochased and served would be
cut back. Mr and Mrs McDowell asked the Hospiyaktssociation to assist them

through the restructuring.

[23] | acceptin the absence of any evidence to satigfyptherwise that there was a
genuine need to restructure for financial reasoridr Tohill recognised in his
submissions the right of an employer to determig@wn business affairs subject to

iIssues of fairness in terms of consultation anad¢ss.

Was there consultation with Ms Drake in relatiorthe restructuring?
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[24] Ms Drake was spoken to about the reason for thieumtsring and the new

agreement. She had time to take the new agreeameytand consider it.

Did Ms Drake accept the position within the restured business and the change
from a salary to a wage worker, notwithstandingréhevas no written employment

agreement entered into?

[25] On 17 August 2009 Ms Drake was fit for full worlutets and active

rehabilitation had been completed. Mr McDowell lkexped that he had already
completed that week’s roster and therefore Ms Drakly worked 15.5 hours for
which she was paid $18 per hour. Ms Drake washappy with this and considered
she should have received her usual salary. Mr Meflicsaid that this arrangement
had been agreed to by ACC. By this time ACC waknger paying Ms Drake. The
payment therefore had to be on the basis agreedebrtMs Drake and The Pub

Limited in her employment agreement.

[26] [find in all likelihood on 18 August 2009 Mr McDa@Al met with Ms Drake at
the commencement of her shift. He talked to heuakhe proposed restructure as it
was indicated would occur in the letter dated 6 #si2009. Mr McDowell handed
Ms Drake a letter headexdfer of employmerdated 18 August 2009 that had attached
a new individual employment agreement, house ramhelsa draft roster that illustrated
the new kitchen hours. The offer was expressecetsubject to Ms Drake signing it.
The position was described as a Chef/Cook commgricom 24 August 2009. It
was part time with flexible hours as decided byehgloyer and that set hours could

not be guaranteed. The hourly rate was $18 par. hou

[27] Ms Drake took the letter and agreement away with ihdr McDowell asked
her about the agreement on 23 August 2009. It agased that there would be a
meeting on 24 August 2009.

[28] On or about 24 August 2009 there was a meetingdmetvivir McDowell and
Ms Drake at which time there were some questionsitahhow many hours she would
be working and about some other matters. At ttaages| think it likely Mr McDowell
indicated to Ms Drake that as the other worker thegspy to take 30 hours per week
that would leave approximately 35-40 hours per wieeks Drake.

[29] Mr McDowell said that at this meeting Ms Drake sednmhappy with the
changes and was happy to sign off on them. Ms®sald that although she thought



7
that the agreement was initially satisfactory shented to have something in the
individual employment agreement to guarantee heriramum of, at that stage, 35
hours per week.

[30] The agreement was never signed and Ms Drake adWisédcDowell in late

August that she was going to talk about it with $@ricitor.

[31] On 4 September 2009 Mr McDowell asked Ms Drake wihatoutcome of the
meeting was with her lawyer and Ms Drake advisedMé&Dowell that her lawyer
advised her not sign the agreement unless she waargeed 35 hours per week of
work. Mr McDowell advised Ms Drake that the compavas not able to do that and
| find that at that stage Mr McDowell advised Msake that he was at the point of
adopting the restructuring and essentially Ms Dnaks to be paid an hourly rate.

[32] The dates were difficult to read on the wage angktrecords | was provided
with but they reflect that Ms Drake had in fact bgmid at the rate of $18 per hour
for the last two pay periods in August, includiimg tweek she returned as fully fit to

work.

[33] After that Ms Drake was simply rostered on for gadd for the hours she

worked.

[34] | am satisfied that the issue of the restructumatinaed to be of concern for
Ms Drake and this was apparent from letters that wiote to Mr McDowell on

28 August 2009 on which she asked for an extensiothe pending contract to seek
advice. In that letter she also asked to be pardshlary until the new contract was

signed.

[35] Ms Drake said that because her pay was reduced Aogust onwards she
took days in lieu and annual leave days to incréasenveekly wage. It was during
this time that Ms Drake said she forwarded herestant of problem to the

Employment Relations Authority.

[36] When the anniversary date, taking into accounpt#réod Ms Drake had been
on ACC, arrived on 3 November 2009, Ms Drake agkedher bonus. It is common
ground that Mr McDowell made a statement to hetht effect that she would not

receive her bonus until she signed her new emplaysgreement.
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[37] Mr McDowell explained to me that he thought if haigp the bonus to
Ms Drake at that time then it would be acknowledgdimat her old agreement was still
in existence. Mr McDowell said that he did this advice from a solicitor.
Mr McDowell also said that Ms Drake had led hinbtlieve that she agreed with the

new proposed changes.

[38] The evidence does supports that Ms Drake wasllgisatisfied with the new
employment agreement provided she could receivd(3hours per week as Mr

McDowell indicated she would.

[39] Ms Drake then wanted a guarantee of at least 3Eshmu into the agreement.
Mr McDowell was not prepared to agree to this.sdemed to me that the point at
which it was clear to Mr McDowell that Ms Drake didt accept the new agreement

was on or about 4 September 2009.

[40] | do not find that Ms Drake ever agreed to the masition and a change to
her existing terms and conditions of employmentaml not satisfied that Ms Drake
accepted the position within the restructured bessrand a change from her previous

contract as a salaried worker to a waged worker.

[41] As at 4 September 2009 there was a path open tdTibhe | accept that Ms
Drake was consulted in relation to the proposeahgés and that there was a genuine
need to restructure the business. Ms Drake digerusly challenge those matters.

[42] Under the employment agreement Mr McDowell couldehas at 4 September
2009 advised Ms Drake that her position was redoind®ls Drake would then have
been entitled to four weeks notice.

[43] This step however was never taken and Ms Drakelgiogntinued to work

the hours she was rostered. Some of these hoigsfparent from the timesheets
and wage and time records were over 30 per weekveMer towards the latter part of
her employment before she resigned her hours hew fagly substantially reduced to
low to mid 20 hours per week. Mr and Mrs McDowaelidsthat sometimes Ms Drake

would leave early or not complete a shift.

[44] The terms and conditions of the original employmegrieement remained on

foot throughout this period and the change to MakBis employment in particular
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her pay could not be unilaterally imposed on heheaut agreement. That is in effect

what occurred in this case.

[45] Ms Drake has asked as one of her remedies thabsheimbursed for a
shortfall in her wages for the period from whicle stas paid as a wage worker. The
Authority has not received a copy of the workings@how Ms Drake arrived at the
$4,000 sum that she now claims but understands Fremevidence when she was a
salaried employee she received $600 net per week.

[46] Mr and Mrs McDowell will have to check whether thvaas the net sum that
she received. If so then it is a matter of takimgn that net sum the sum which Ms

Drake received each week until her resignation.

[47] In terms of the week when Ms Drake was fit to netto work on 17 August
2009, I find that she should have been paid a ptimpoof her usual salary and not on
the basis of $18 per hour. There was no basishochwo make a unilateral change to

her usual method of payment.

[48] | have calculated on the basis of the wage and tiewerds that | have
received that Ms Drake is owed approximately $2.8@4et in lost wages over this
period. | accept that | have not had the benéfiMoTohill's workings and | am not
sure whether that accords with his calculationsatr The parties are therefore to see
if they can reach agreement about the lost wagestbat period, failing which leave

is reserved for either party to return to the Auittydf further assistance is required.

[49] The other matter that | accept would be fair teetako account in making the
calculation is the odd time as reflected in theetisheets that Ms Drake left early.
Rather than this causing further argument and dietayggest that four hours at $18
per hour simply be deducted for the final figutehink that is fair.

Bonus

[50] There is no dispute that Ms Drake is owed her borigsunfortunate that she
was not paid it at the time that it was owing arffid that she is entitled to interest on
the bonus outstanding at the rate of 5 % whichoisnmore than the 90 day bank bill
rate at the date of this determination plus 2% fhMovember 2009 until the date of

payment.
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Did The Pub Limited follow a course of conduct witle deliberate and dominant
purpose of coercing Ms Drake to resign or were ¢hereaches?

[51] It's is clear from the evidence that this employinealationship had its
difficulties. There was no dispute that a meetmgs held in March 2009 with
Ms Drake to talk about some issues about the pwdonce of the kitchen, time

keeping and | accept Mr and Mrs McDowell’s evideabeut cell phone use.

[52] There was then an issue with a stolen glass whishDvake accepted she
removed from the premises to show the McDowell'sawit was like to have
something taken from them after there had beerdadti®n from her salary.

[53] There was also some dissatisfaction on the paviraind Mrs McDowell after
Ms Drake broke her wrist in terms of her organisngeplacement. | accept that Mr
and Mrs McDowell were entitled to raise any consamthis regard with Ms Drake.
Ms Drake felt that the timing of the letter raisitige dissatisfaction and, the fact that

her view was not sought before it was issued, Wasmcern.

[54] Ms Drake had written a letter to Mr McDowell on 28gust expressing her
concerns with the fact that she had received Hepéy for her first full week back at
work after ACC payments were completed. That ledied 28 August 2009 was
sent to Mr McDowell and then on 29 August 2009 MaKe was provided with the
warning letter from Mr McDowall dated 17 August 200It may have been that the
timing was simply coincidental but rather unforttena Ms Drake then wrote to Mr
and Mrs McDowall on 1 September 2009 advising it did not accept the letter of
warning and setting out in some detail the atterapéshad made to organise cover for
shifts.

[55] From that date there was, it is clear, some frtistraon the part of Mr and

Mrs McDowell because Ms Drake would not sign hew ramployment agreement.
The relationship did not improve during that peremttd the McDowells had further
concerns about Ms Drake on occasion finishing weaRier than her rostered finish
time. For example, on 29 September 2009, Ms Dveke advised that the kitchen
had to remain open until 9.30pm and then there evtnal clean up, but she left at
9.26pm.

[56] On or around 6 November 2009 Mr and Mrs McDowellrevaware by

Ms Drake that she had lodged some proceedingsthetiCourt.
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[57] On 16 November 2009 Mr McDowell gave Ms Drake alfiwritten warning
for using her cell phone and for leaving early.

[58] On 18 November 2009 Ms Drake and her partner afrateThe Pub for a
drink. Another staff member telephoned Mr McDowetincerned for her safety
because of comments allegedly made by Ms Drake hemdpartner because they

thought she was rmark.

[59] The evidence is to the effect that there was noudson about this incident
directly with Ms Drake but on 19 November 2009 McDbwell wrote a trespass
notice for Ms Drake and her partner to prevent tleenering the bar as patrons and

delivered it to the Police for them to serve on Make.

[60] On 19 November 2009 Ms Drake gave three weekseofiter resignation.
Ms Drake explained that prior to handing in hericeshe had felt she had no option
but to look for another position because she wasstd out and felt pushed out and
that her health had become affected and she wdsriagf from stress. She was
unhappy at the change in her terms and conditiors feer hours had reduced

considerably.

[61] On 26 November 2009 Ms Drake was served with theptss notice and
27 November 2009 Ms Drake advised Mr McDowell sta@ was on stress leave until
9 December.

[62] On 27 November 2009 Ms Drake’s then solicitor TimdGgan wrote to Mr
McDowell and advised that the notice of trespasdeniimpossible for Ms Drake to
continue to work and she would not be able to heddilet facilities whilst employed
without breaching the trespass notice.

[63] The legal adviser for the Hospitality AssociatioreviN Zealand wrote to

Mr Cadogan and advised amongst other matters,dmguhat the company did not
accept that Ms Drake had been constructively dssoisshe could use alternative
toilet facilities three doors down from The Pubatiernatively the company would be
agreeable to her using the toilet in the bar withexercising their rights to seek the

enforcement of the trespass notice.

[64] | am not satisfied that the reason for Ms Drakesignation was the trespass
notice. This was served on Ms Drake after sherhade a decision to resign. It is
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clear that in the latter part of her employment heurs had significantly reduced to
her being rostered on for hours between 20 andI2E. clear that she had reached a
decision that the position for her was untenablg @idence is that she had become

quite stressed with the difficult working environme

[65] | accept that Mr and Mrs McDowell were likewise cemed about

Ms Drake’s attitude and her performance during pleisod.

[66] In my view many issues arose because of the wayrdbucturing was
handled. Rather than Mr and Mrs McDowell tryingésolve the matter they did not
deal with what was clearly an impasse about the agn@ement. There were options
available to them, including termination of emplaymhif Ms Drake was not prepared
to accept the position offered. | find it likelyat they became somewhat defensive as
supported by the failure to pay the bonus. Otksuas arose as Ms Drake became
more and more dissatisfied in her employment aatktlvere times when Ms Drake’s

conduct was unacceptable.

[67] I find that the resignation resulted primarily frahre reduction of hours, and a
growing dissatisfaction on the part of Ms Drake. Make on several occasions

attempted to resolve the matter of the reductidmeinhours.

[68] | do not find that by continuing to work Ms Drak#irned the position with
respect to the change to her payment. She tookrdewof steps, including writing,
discussing and finally lodging proceedings in tepfoyment Relations Authority to
try to resolve the matter. | do think that matteray have somehow come to a head
after the events at The Pub on 18 November 2008.dlear the decision to resign
was only made after Ms Drake had been able to sesmme alternative employment

which would support that this event was not thenpry cause of the resignation.

[69] | find that there were breaches on the part of dbmpany by unilaterally
changing Ms Drake’s employment from that of a sathemployee to a wage worker,
failing to pay her bonus payment when it fell duel &iling to resolve her issues in a

sensible and timely manner when they were set out.
Were the breaches serious?

[70] | find that these breaches were serious enough akenit foreseeable that
Ms Drake would not be prepared to work in the coads as they existed at the time.
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[71] | find that Ms Drake was constructively dismissékhere was no justification
put forward for the unilateral change in her teram&l conditions of employment,
aside from the fact that initially she seemed hapgihr the changes. It is apparent
however from the correspondence that by 28 Aug0882Ms Drake was seeking
legal advice and that she was unhappy with the gdmarthereafter. It was also

obvious that Ms Drake would not agree to sign leev employment agreement.
Deter mination

[72] Ms Drake was unjustifiably constructively dismisgean her position.
Remedies

[73] As Ms Drake was able to secure alternative employrsiee does not seek any

lost wages but seeks compensation of $5,000.

[74] In terms of any contribution | accept that as Makar became dissatisfied
with her employment, there was a change in hetuddi and that ultimately the
relationship may not have continued for a longgaril shall take this into account in

awarding compensation.

[75] In all the circumstances | am of the view that gprapriate award for

compensation is the sum of $3,500.

[76] | order The Pub Limited to pay Hayley Louise Drake sum of $3,500
without deduction being compensation under s.123(€1 (i) of the Employment
Relations Act 2000.

Costs

[77] |reserve the issue of costs. Mr Tohill has ubglJanuary 2011 to lodge and
serve submissions as to costs and Ms Knowler hakslihFebruary 2011 to lodge

and serve a response.
Summary of orders made

* | have found that Ms Drake is entitled to be paidterms of her original
employment agreement for the period she worked f#argust 2009 until her
resignation. | have indicated what | have cal@dato be an approximate
amount owing and | have left it to the parties &dcualate the sum. | have
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reserved leave if there is difficulty in that respt return to the Authority. |
have also found it fair four hours at $18 per hshould be deducted for the
times Ms Drake left early over that period or othise did not work hours

available.

* | have ordered payment of a bonus of $2000 andestdrom 3 November

2009 thereon until payment at the rate of 5%.

* | have found that Ms Drake was unjustifiably coustively dismissed and
have awarded $3500 compensation without deductimerus. 123 (1) (c) (i)
of the Employment Relations Act 2000.

* | have reserved the issue of costs and have timegtédr memorandum.

Helen Doyle
Member of the Employment Relations Authority



