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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] This is an arrears claim with the applicants aflggine respondent, X Factor

Services (X Factor), owes various amounts for whpaiges and holiday pay.

[2] Whilst X Factor was unrepresented, a letter writigrone of its principles and

attached to the application show that the clairesdegsputed.
Non-appear ance of the respondent

[3] X Factor was not represented at the investigatiertimg, though given both

the applicants’ and Authority’s experience withtltis was not a surprise. The non-
appearance does, however, raise the issue of whatht the investigation should

proceed in the respondent’s absence.

[4] Whilst not the situation at the time these claimretate to, X Factor was

subsequently incorporated as a limited liabilityngany. This occurred on 1 June
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2010 though the records of the Companies Offiaalvith information provided by

the Insolvency and Trustee Service of the Ministfy Economic Development,

confirm that the principals remained essentiallghanged. They were Mr Mike
Wilton and Ms Nicola McLaren. The company’s addrésr service was initially

recorded as 90 Paterson Street, Invercargill, thaings later changed to 586 Tay
Street, Invercargill. Both are residential addesswith the former being owned by
Ms McLaren, though she has now sold the property.

[5] | am satisfied that the appropriate documents -staement of problem, the
applicants’ briefs of evidence and the notice ofestigation meeting have been

served at both addresses.

[6] There is also a cellphone, purportedly owned byMdtaren, and for which a
consistent number has been advised by the apmic&nEactor’s previous solicitor
and the Insolvency and Trustee Service. With ome@ion, attempts to contact X
Factor on that number have also been unsuccessfile exception was a call
answered by Ms McLaren who then passed the phoht Wilton but which did not
result in any meaningful participation by the resgent.

[7] Finally there was advice from the Insolvency andisiee Service that
Mr Wilton has, in accordance with obligations he la a bankrupt, advised that since
June he is travelling the South Island and of xediabode. It is understood Ms
McLaren is with him. Mr Wilton has, however, addsthe Insolvency and Trustee
Service of a delivery address care of New Zealandt Bn Invercargill and |
understand that copies of the relevant documentaieve now been sent to that
address, albeit rather recently.

[8] In the circumstances, | consider that every redslersitempt has been made
to contact X Factor and advise it of these procegdi The fact those attempts have
not resulted in the respondent’s attendance shaatldiisadvantage the applicants as
one should not be allowed to avoid responsibilitysimply running away.

[9] In the circumstances, | believe the matter shoulocged in X Factor’s

absence.



Background

[10] X Factor is in the business of providing lawnmowargd gardening services
to various clients. At the time of the events ggrrise to the claim it was, according
to the Insolvency and Trustee Service, the namé bgedhe firm established under a
partnership formed by Mr Wilton and Ms McLaren (sfthe Partnership Act 1908).

[11] The firms’ existence was brought to the attentibrihe three applicants by
Work & Income, a service of the Ministry of Soclévelopment. Work & Income
arranged employment for the three with X Factomonk subsidy schemes. Whilst it
would appear from the evidence that the three gam@ents were not under one
identical scheme, the general approach was the.sakwk & Income would pay a
subsidy to X Factor provided it engaged each oftiy@icants for a minimum number

of hours each week and provided written employnagnéements.

[12] Mr Wallis commenced on 17 August 2009; Mr Downey 2# August and
Mr Thomas on 12 October. Notwithstanding the regyuent that each of the three be
provided written employment agreements, this didawour until December 2009.

[13] By that time (December 2009) each of the three iegpis was having
concerns about the arrangement and their pay iticplar. Notwithstanding a
contractual requirement that payment be made obtthday of each month to a bank
account of the employee’s nomination, the actuatfice varied with intermittent and

inadequate payments being made by various means.

[14] The three tried to raise their concerns with Mrtéfilbut to no avail. Indeed,
it is alleged that on one occasion he advised Mmfés that notwithstanding the
provisions of the employment agreement, he wasreqtired to pay for a public

holiday.

[15] The three also raised their concerns with Work &ime which attempted to
assist by providing calculations of what they thatughould have been paid and
raising the issue with Mr Wilton, but to no avallltimately the Work and Income
contact suggested that the three consider whetheotat was viable remaining and

that they seek legal assistance.

[16] By 27 January 2010, Mr Downey and Mr Thomas had @adugh. They
advised Mr Wilton that they would not be returnitagwork until he had addressed



4
their concerns about deficient pay. They say Mitdipromised to pay them the
following Friday (29 January), but the money neweaterialised. That led to the
formalisation of their resignations. Mr Thomas ganotice by letter and Mr Downey
did so by text. On 15 February 2010, and for #traesreason, Mr Wallis followed.

[17] The three then sought the assistance of the Sodtidammunity Law Centre
which subsequently raised claims on behalf of ea&hetter was sent on behalf of
Mr Downey on 15 February, Mr Thomas on 24 Febraeny Mr Wallis on 15 March.

[18] By that latter date, and unbeknown to the applgahr Wilton had been
adjudged bankrupt. That occurred on 10 March 20iDthe partnership dissolved as
a result. Notwithstanding that, and in apparenitrawvention of s.149(1)(a) of the
Insolvency Act 2006, Mr Wilton responded on 18 Ma2010 as a manager of X
Factor Services. He disputes the claim on thergisthat each of the three had been
falsifying their time sheets which, in his view, chaesulted in a considerable

overpayment of wages.

[19] There then commenced what turned out to be a [ptettaperiod of
negotiation between Mr Robinson, as representatifethe applicants, and an

Invercargill solicitor acting on behalf of X Factor

[20] On 14 June 2010, the Official Assignee consentecrtoapplication from

Mr Wilton that he be allowed to be employed by Xctéa Services Limited, a

company incorporated on 1 June with Ms McLaren las sole director and
shareholder. That consent was withdrawn on 1912011 as a result of complaints
about Mr Wilton’s activities, apparent breachestlod terms and conditions under
which the consent was granted and concerns abeutdmpany’s failure to file

PAYE returns.

[21] It was about this time that the protracted negotist between Mr Robinson
and the company’s solicitor ceased, with the ma#eraining unresolved. It was also
around this time that Mr Wilton and Ms McLaren setnhave left Invercargill and
become difficult to contact. It would also app&@m information gathered by the
Authority’s staff when trying to ascertain the wbabouts of Mr Wilton that they
departed before paying their solicitor and thatlike,the applicants, is also somewhat
unhappy.



Deter mination

[22] While the three applicants state that the amoutdasmed can only be
considered a best guess, their calculations angostgal by considerable documentary
evidence in the form of timesheets, bank statemants information provided by
Work & Income. Having perused the documents, bpttheir claims as an accurate

reflection of the amounts that should rightly betemded as owing.

[23] Mr Downey seeks $3,874.25, Mr Thomas $5,138.29MnWallis $8,682.23.
Each sum represents the total of three componertiese are unpaid wages, unpaid

holiday pay and recompense for a day in lieu faifigaworked on Labour Day 2009.

[24] In deciding whether or not the claims are valichvé to weigh the evidence of
the applicants against Mr Wilton’s accusations. er&fore | have, on one hand,
evidence that was presented credibly and was stgzpby a considerable amount of
documentary evidence. There was also a highlyspgséi response to Mr Wilton’s

accusations.

[25] Against that is Mr Wilton’'s allegation that the &ppnts have acted
dishonesty. Ironic coming from a man with a higtof failed business (refer Real
Estate Connections Limited struck off on 6 July 20@ series of unfulfilled promises
regarding payment and a willingness to indulgedtiviies capable of drawing the
wrath of the official assignee.

[26] By way of summary, | conclude that Mr Wilton has amdibility and his

unsubstantiated accusations are worthless. |edadhe moneys’ claimed are owing.

[27] That conclusion raises the question of where desgansibility for payment
lie? It cannot lie with X Factor Services Limitad that entity did not exist at the time
these liabilities were accrued. The extant tradengjty at that time was X Factor
Services, the ‘firm name’ of a partnership entenatib by Mr Wilton and

Ms McLaren.

[28] Section 12 of the Partnership Act 1908 provides the partners are jointly
liable for any debts incurred by their firm whichakes Mr Wilton and Ms McLaren

jointly, and personally, responsible for any awarade.
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[29] However s.76 of the Insolvency Act 2006 precludes ¢ontinuation of any
action against Mr Wilton and excuses him from li&i There is no evidence,
however, that Ms McLaren enjoys such protection heck it should also be noted
that there is evidence, in the form of a job adsement recently placed in an

Invercargill supermarket that X Factor Services itéah is still operating.

[30] In these circumstances, | conclude that Ms McLasdrable for the amounts
sought and will order payment accordingly.

Interest

[31] Each applicant seeks, in addition to the claimedaas, interest on any award
made. Interest is to reimburse someone for usethmrs, of money that is theirs. In
this instance there can be no doubt that by fallngnake payments properly due the
respondent has continued to have use of moneyullyhbelonging to the applicants.

This is therefore a circumstance in which intestgiuld be payable, especially in the

absence of a contrary argument.

[32] The rate to be applied is prescribed under thecaudie (Prescribed Rate of
Interest) Order 2011 (SR 2011/177). It is curnerife. The interest becomes
payable as of the date of resignation but whildg tekaknown for Mr Wallis (15

February 2010) there is some uncertainty as toedaet date upon which Messrs
Downey and Thomas gave their notice. That saeletlis no debate that it was no
later that the day upon which Mr Robinson first tereco X Factor on Mr Downey’s

behalf, namely 15 February 2010 so | shall usedht for all three. This means that
the interest payable as of the date of this deteatin is as follows: Mr Downey gets
$322.15, Mr Thomas $427.25 and Mr Wallis $721.9hese amounts will increase
with each calendar day that passes between the adathis determination and

payment (see 34 below).
Penalties

[33] There is, through reference to ss.134 and 135 efEimployment Relations
Act 2000 a suggestion that penalties were soughe application was not, however,
express and was not pursued through evidence onission. | will not, therefore,

take the question of penalties any further.



Orders

[34]

For the reason given Ms Nicola McLaren, a formember of the partnership

trading as X Factor Services, is ordered to pay:

Costs

[35]

(@)

(b)

(©)

To Mr Richard Downey the sum of $4,196.40 (Fourudand, one
hundred and ninety six dollars and forty cents)resompense for
unpaid wages, holiday pay and interest to 14 Oct@®d1. This

amount will increase by 53 (fifty three) cents wehch calendar day
that passes between 14 October 2011 and the dpéywfent; and.

To Mr Alan Thomas the sum of $5,565.54 (Five thowsafive
hundred and sixty five dollars and fifty four cenés recompense for
unpaid wages, holiday pay and interest to 14 Oct@®d1. This
amount will increase by 70 (seventy) cents withhezadendar day that
passes between 14 October 2011 and the date oiepdyamd.

To Mr Daral Wallis the sum of $9,404.16 (Nine thand, four
hundred and four dollars and sixteen cents) aswpease for unpaid
wages, holiday pay and interest to 14 October 20MHis amount will
increase by $1.19 (one dollar and nineteen cenity) @ach calendar

day that passes between 14 October 2011 and th@tjpayment.

| reserve the issue of costs. In the event thdiagmis seek a contribution

towards the costs they have incurred in making ttiaim, they are required to file an

application within 28 days of this determinatioA. copy must be sent to the postal
address advised as that of Mr Wilton by the Insatyeand Trustee Service as that is

now the only known address for either he or Ms Meba Should Ms McLaren wish

to dispute the amount sought, she is required tosaowithin 14 days of the

application being sent.

M B Loftus

Member of the Employment Relations Authority






