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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Eldad Dolev worked for Netafim Australia Pty LingtgNetafim) in New
Zealand as South Island Sales Area Manager fronutaboFebruary 2002 until
30 November 2008. Prior to then Mr Dolev had wdrka Netafim in Australia.

[2] There are a number of aspects to this employmdatiameship problem.
Mr Dolev says that he is entitled to additionalviegpayments as at the date of the
termination of his employment. That arises priatliijpbecause he says that he should

have received a long service leave entitlement [L8hder the terms of his
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employment agreement. However, it does also deparghnual leave entitlements.
Secondly, Mr Dolev says that monthly office sersigayments made by Netafim to
companies of which he and his wife are the prirlsigaould have been included as
gross earnings for the purposes of calculating U84 and holiday pay at the
termination of his employment. Thirdly, Mr Doleays that he should have been paid
commissions on all sales within his sales regionnduthe three months immediately
following his resignation.  Fourthly, Mr Dolev saythat the LSL payment,
commission payment and office services paymentldhoave been included for the
purposes of calculating proportionate holiday pay tlae termination of his
employment. Fifthly, Mr Dolev says that he shodldve been reimbursed for
expenses incurred in Sydney when his travel toelsvaas interrupted. Sixthly,
Mr Dolev says he was entitled to have the costshgiping his dogs back to Israel
paid for by Netafim. Seventhly, Mr Dolev says thatwas entitled to an allowance
(HLA) while out of New Zealand on Netafim businedSinally, there is a claim for

interest and inflation raten the various sums said to be owed.

[3] Mr Dolev lodged his statement of problem with thatiority in September

2011. The Employment Relations Act 2000 permiteaas claims covering the six
years preceding the date of filing. Although irtthg service prior to September
2005, the LSL and outstanding holiday pay becamglga at the termination of
Mr Dolev’'s employment. That brings that part o ttlaim within the six year limit.

The other claimed entitlements all arose at or tigatermination of the employment
so fall within the six year limit.

[4] Netafim rejects all these claims

[5] It is convenient to address the claims in the seceienentioned above.

[6] After the initial investigation meeting in Blenheimounsel for Netafim
provided a copy of the executive incentive scheatedl17 December 2007 between
Mr Dolev and Netafim as requested. That gave tasan application on behalf of
Mr Dolev for orders relating to the proper applicatof the terms of that agreement.
The application is resisted by Netafim partly bessaof its late appearance in these
proceedings (at a point when all that remained twdsear evidence from one witness
and arrange for further submissions), partly onlthgis of a term in the agreement as
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to arbitration and partly because the agreemeekfsessed to be governed by the

laws of the State of Victoria. | will deal withighissue last.

Long Service Leave (LSL) and Annual Leave

[7] While working for Netafim in Australia Mr Dolev wasccruing an entitlement
to long service leave. | am told that it arises aatutory entitlement in Australia.

[8] For Mr Dolev's employment in New Zealand, there as individual
employment agreement signed in November 2002 bptesged to have come into
effect on 1 February 2002. The parties acceptttiememployment relationship from
February 2002 was subject to the laws of New Zehkmd the written employment
agreement refers expressly to the Employment Relathct 2000. The employment
was based in New Zealand. | therefore agree \ughparties that the various claims
arising from the New Zealand employment come withAuthority’s jurisdiction.

[9] Following the 2002 agreement the parties enterexdtimo further agreements
- one signed in 2003 expressed to apply from 1agn2003 and a third agreement
signed in 2006 expressed to apply from 1 Febru@@p2

[10] I should explain what each agreement says aboug.lea

[11] The 2002 agreement entitled Mr Dolev to 20 workilays paid annual leave
calculated in accordance with the Holidays Act 1@8il completion of one year’'s
service. The agreement did not provide for lonyise leave except the schedule to
the agreement covering remuneration statasy Service Leave entitlements will be
rolled over to NZ It also says that the New Zealand work agreeméhbe for a two
year period. The parties interpreted this to migan Mr Dolev continued to accrue
the Australian LSL despite no longer being emplowtiin that jurisdiction. | agree
that this is what was meant by the provision.

[12] There was no change to these provisions in the ag@&ment.

[13] There were some significant changes to the remtiaerschedule in the 2006
agreement. In particular a statement about thatidar of the New Zealand work
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agreement was not included. An entitlement to supmiation was removed. Both
earlier agreements had s&dperannuation will be maintained at 9% of yoursgo
income(8% in the 2002 agreement). Both earlier agreesnlead said’he Company
will provide rental assistance as long as you reman ex-patriot employeeut that
provision was removed from the 2006 agreement. fifla¢ change | should mention
Is that the 2006 agreement stdtesig Service Leave accrued in Australia (42.6 days
as at 28th February 2006) will be transferred taiy@annual leave entittementThe
annual holidays clause in the 2006 agreement welsamged, including the reference
to the (by then repealed) 1981 Holidays Act.

[14] For completeness | should mention the various degkging to the 2006
agreement. There is a printed date2df February 2006 It is expressed to come
into effect on 1 February 2006. Mr Dolev signed #greement on 25 February 2006

and it was signed for Netafim on 7 March 2006.

[15] The issue is whether Mr Dolev was entitled to adddl LSL beyond thd2.6
days as at 28 February 2006iven his continued service after the 2006 agesgm

came into effect.

[16] Counsel refers me to the law about the interpatadf agreements. With no
disrespect intended it is not necessary to carnase submissions except to mention
New Zealand Professional Firefighters Union v ThewNZealand Fire Service
Commission[2011] NZEmpC 149 where the Employment Court said[X]

(notations removed):

In summary, it would appear from Vector that thartatg point for any
contractual interpretation exercise is the natuaald ordinary meaning of the
language used by the parties. If the language isadt on its face ambiguous
then the Court should not readily accept that théseany error in the
contractual text. It is, nevertheless, a valid tpaff the interpretation exercise
for the Court to “cross-check” its provisional vieaf what the words mean
against the contractual context because a meaninighwappears plain and
unambiguous on its face is always susceptible fogbaltered by context,
albeit that outcome will usually be difficult tolaeve. If the language used is,
on its face, ambiguous or flouts business commaesen raises issues of
estoppel then the Court should go beyond the consa as to ascertain the
meaning which the relevant provision would conweyatreasonable person
with all the background knowledge available to fagties. Extrinsic evidence
is admissible in identifying contractual contexitifends to establish a fact or
circumstance capable of demonstrating objectivatatwmeaning the parties
intended their words to bear. Evidence is notvef# if it does no more than
tend to prove what individual parties subjectivigliended or understood their
words to mean, or what their negotiating stance ataany particular time.



[17] | agree with counsel that the Authority should laatmus in interpreting the
agreement so as to remove a benefit. Howevergtigoint is about determining the

parties’ intention objectively starting with the wis used by them.

[18] If one reads the relevant clause without the texiarentheses, it says that an
existing Australian entitlement will be transferredthe New Zealand annual leave
entittement. It does not provide for any futurecraal or further transfer of the
Australian entitlement. The additional words irrgraheses were intended to give
certainty as to quantity rather than affect the mre&pof the provision. | consider that
the clause has this clear meaning, under which Me®s claim fails. However, |

will check the context.

[19] The most significant context is that this agreemesplaced an earlier
agreement. This context also supports the forggameaning. | have mentioned
above the changes in the 2006 remuneration schethuepared to the 2003
remuneration schedule. The change froamg Service Leave entitlements will be
rolled over to NZin particular reinforces the conclusion that thetipa agreed in
2006 to cease further accrual of the Australiamdezntitlement. If there was to be no
change, as submitted by counsel for Mr Dolev, tmaeswords would have been used.
The only logical change was from an ongoing emtidat to ending the entitlement
subject to protecting the existing accrual. Otlestual changes also support the view
that the parties intended to sever the previoudrAlisn connection. For example the
clause about superannuation beimgintainedand a reference tbome trips to

Australia were also removed.

[20] Mentioned above are the various dates that relatthé 2006 agreement.
Strictly speaking one might expect that the pra&@cLSL balance would be the
entittement as at the date of the new agreemeReltuary 2006). What appears to
have happened is that they agreed not to retraspictapply the negative effect of
the change, given that Mr Dolev did not conserth&éochange until 25 February 2006.
There was then an element of rounding to go to &&uary 2006. There are email
communications in the evidence to support this wmien. None of this is unusual in

employment relationships, nor does it affect therpretation point.
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[21] There was some evidential focus on the negotiatibatsresulted in the 2006
agreement. Much of this would have been excludeteading to prove subjective
intentions if rules of evidence were applied slyict However | will mention two
aspects. As part of the discussions Netafim pegpar spreadsheet showing the
existing position and the proposed position coricgrnMr Dolev’'s income. It
apparently included the wordié more accrual of LSLI have been provided with a
copy of an email sent to Mr Dolev on 2 February @08hich included this
spreadsheet. When asked, Mr Dolev could not reeaing these words. However,
there is another printed version of this spreadslh@entical except for the exclusion
of these words. Netafim’s evidence is that in toerse of these proceedings the
spreadsheet was printed but the cell containingehwords was not selected. As a
result this printed version differs from the spreaeet file that was sent to Mr Dolev
in February 2006. In the end in is unnecessaryeswmlve the point about what
Mr Dolev saw in February 2006. However, whethenat Mr Dolev saw the textio
more accrual of LSlit indicates that it may have been an exceptioth&general
notion that the 2006 changes were intended noedoice Mr Dolev’'s income. |
mention these points to illustrate the difficultidet can arise if one looks, in the

search for meaning, beyond the words used by thepa

[22] For the foregoing reasons I find that Mr Dolevswent entitled to any further
long service leave beyond the balance of 42.6 diayssferred to his annual leave

entitlement in 2006.

[23] While Mr Dolev raised some doubt about the accuEddye 42.6 days given
his service at the time he specifically (and propedid not make any claim before

the Authority on this point.

[24] The link between LSL and annual leave is that ti&l Lbalance was
transferred to his annual leave balance in 2006te#nination Mr Dolev was entitled
to be paid for all untaken annual leave. Amonpstdocuments at page 109 are the
calculations of Mr Dolev’s final pay. That showst Netafim calculated Mr Dolev’s
annual leave entitlement as at the anniversaryidateediately before the termination
of his employment and paid him at the proper ratethiat leave. There is nothing
about either the method or the calculations to esgthat Mr Dolev was not paid

correctly for his untaken annual leave and LSL.



[25] There is a spreadsheet in the documents (createNeltgfim) that shows

slightly higher accumulated annual leave hours gwas at the 1 February 2008
anniversary date. | agree with counsel for Netdhat the late emergence of a claim
based on this has prejudiced Netafim’s ability xplain the apparent discrepancy. |
know nothing about why the spreadsheet was cretliedsource of the data or even
whether it contains errors as spreadsheets oftenTde discrepancy does not merit

further investigation.

Monthly Office charges

[26] As with other aspects of this claim there was sewidence about the parties’

subjective intentions but it is not necessary toveas that evidence.

[27] The 2002 and 2003 agreements providReimbursement of home office
expenses and 80% of your home phone bithe 2006 agreement changedHiome
office allowance of $NZ19,800 (+GST) per annum. nilly tax invoice to be
submitted for reimbursementGST Tax invoices in the name of Dolevs Limited o
Dolevs (2006) Limited were regularly submitted by Dblev and paid by Netafim.

Both companies were entities under the control o&Wrs Dolev.

[28] Prior to the 2006 agreement there was an arrangewiggre Netafim paid
part of Mr Dolev’s salary (including commissionsdasuperannuation) to Mrs Dolev.
Mrs Dolev did not actually work for Netafim so as e@arn the income in her own
right. The effect was to expose less of Mr Doleg&sable income to the top marginal
tax rate, thereby reducing the tax that would atie have been paid on Mr Dolev’s
income. Levy Schneider was Netafim’s managingaimefrom 2005 until 2007. His
evidence is that he inherited this arrangement wadted to end it but without
reducing Mr Dolev’s income. The result was the @@rangement about the home

office allowance.

[29] The case for Mr Dolev is that the home office abowe is one that Netafim
was required to pay him under his employment ages¢nand comes within the
definition ofgross earningset out in s.14 of the Holidays Act 2003. The angat is

the office charges are allowancebut notnon-taxable payments to reimburse the
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employee for any actual costs incurred by the eygdorelated to his or her
employmen(see s.14(a)(ii)); and are neithepayment to reimburse the employee for
any actual costs incurred by the employee relatedhis or her employment
(s.14(c)(i)) nor gpayment of a reasonably assessed amount to reimbiesemployee
for any costs incurred by the employee relatedisooh her employmer{s.14(c)(ii)).
The submission is based on the view that the mypmdfiice charge was more than
Mr Dolev’s actual costs or any reasonable assedsohensts related to the part of his

house and other facilities used for Netafim’s bass

[30] The role of the Authority is specified in s.157tbeé Employment Relations
Act 2000. To summarise, the Authority must resotmaployment relationship
problems by establishing the facts and making a@rdebation according to the
substantial merits of a case without regard toreatities. It must aim to promote
good faith behaviour, support successful employnretdtionships and generally
further the object of the Act. The Authority mast as it thinks fit in equity and good
conscience but may not do anything inconsistertt Wié Act, regulations made under

the Act and the relevant employment agreement.

[31] If Mr Dolev is right about the classification ofehmonthly office charge

falling outside the exclusionary effect of s.14if¢)l¢e must have involved himself in
a sham arrangement so as to minimise his tax itybilThe sham was to treat as
separate business income to entities controlledifmyand his wife a revenue stream
that properly should have been treated as parisofddary and subjected to PAYE
tax. It would be the antithesis of the Authorityide to now require Netafim to treat
the payments it made in response to Mr Dolev’'s camgGST tax invoices as part of
Mr Dolev’s salary for holiday pay purposes. Thésantial merits of the case and
the concept of equity and good conscience regheé\uthority to decline to do so.

[32] Taking this approach is consistent with the ternistlee employment
agreement freely entered into by Mr Dolev. It ansistent rather than inconsistent
with the Employment Relations Act 2000 and infriage regulations made under
that Act.

[33] If this approach was not a proper course availabl¢he Authority in the

circumstances of this case | would have found tMabDolev was in any event
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estopped from asserting an entitlement to anythutiger than the GST invoiced
amounts, all of which were paid during the emplogtmeWhen Mr Schneider joined
the company and became aware of the de facto takngparrangement he could
simply have paid the whole gross salary to Mr Daed continued with the modest
office expense allowance that was paid at the tinMt Dolev would have paid
substantially more tax and received a correspomglilogver net income. However,
Mr Schneider sought to resolve the situation anoteot the net income being
received by Mr & Mrs Dolev. That involved differgting between salary and
commission payments to Mr Dolev as an employeenaaking a further payment for
accommodation services apparently provided byiestitontrolled by Mr Dolev. In
essence the further payment was accepted by MvDadea reasonable estimate of
Mr Dolev’s costs and he would be estopped fromrésgeanything inconsistent with

that position.

[34] For the reason referred to above | find that Mréd& claim for the GST
invoiced sums to be included as gross earningshfopurposes of holiday pay does

not succeed.

Commissions

[35] Mr Dolev’s evidence is that when he started withafien in Australia, he did
not receive payment of commissions for his firseéghmonths because the person he
replaced received the commissions for those threetims after they left. The 1997
Australian letter of offer does not mention thisept to sayCommissions will be paid

. only on sales which have been paid in fullowever there is handwritten in
Hebrew a note that both parties tell me referdheodommencement of commission
payments at the end of a probation period for tist three months. The letter of
offer nowhere else mentions a probation periode fiénd written note does not say
what was to happen at the end of the employmertr idNthere any mention of the
previous holder of the position being entitled tomenission on Mr Dolev’s sales in
the first three months.

[36] The 2002 agreement statésur commission structure will be as follows and
will be effective one month after commencing warlNew Zealand being fron'1
March 2002. However Mr Dolev remained entitled to commissmm sales in his
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Australian region for that month. The 2003 agresims&tatesYour commission
structure will be as follows and will be effectivem T January 2003.That was the
date of the new agreement in any event. Mr Dol@@86 employment agreement

statesCommission: 1.2% of annual paid sales for allocadedlers

[37] Counsel acknowledges that there is no written tentitling Mr Dolev to
commission on sales made after his departure froatafidh. However, the
submission is that there was an oral term givingCMdlev that entitlement. There is
the evidence of Raviv Rom, Netafim’s former manggtirector. He refers to the
rationale for the disentitlement for the first tan@onths, and says:

However, in line with this logic he would have besmitled to his due sales
commission for sales which materialized within érenonths after his
departure from the company.

[38] In his evidence Mr Dolev also relies on the logictlee exclusion at the
commencement of the employment as entitling hina fgayment on sales made by
someone else after the end of his employment.

[39] Both Mr Dolev and Mr Rom go further and say thatvdas orally agreed in
1997 that Mr Dolev would receive commissions oresahade for the three months
after the termination of the employment. | havaibstantial doubt as to whether that
was actually said or whether Mr Dolev and Mr Romwrthink it was agreed because
of the implication they take from what was written the 1997 letter of offer. On
balance | think that the doubt is resolved by wWaDolev and Mr Rom did in 1997.
They recorded the substance of their agreementt atmoamissions. They did not
record any entitlement to commissions calculatedalas made after the termination
of the employment. If that was to be a term ofrtherangement | consider it would

have been referred to directly in or on the letfenffer.

[40] The further difficulty is that whatever was saidtvibeen Mr Rom and
Mr Dolev occurred in 1997. In 2002, 2003 and agair2006 Mr Dolev agreed to
terms of employment that includ@this agreement may only be amended or varied by
written consent signed by both partieShe agreements all specifically dealt with
commissions in various ways. For example, the 28@2ement dealing with the

commencement of the employment in New Zealand tdikh Mr Dolev to
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commissions on sales for the first month of the leympent. Other detailed

provisions were made by the 2003 and 2006 agresment

[41] For these reasons Mr Dolev’s entitlement to comimmsen his departure falls

to be analysed only in terms of the express pronigi the 2006 agreement.

[42] For Netafim, Mr Schneider told me that the comparjata system allows it
to identify particular sales with particular empb@g. Sales are made to distributors
and not directly to end users. The order is pladsdivery is made, the sale is
invoiced and payment is collected. Even if paymemeceived after the departure of
an employee they would still be entitled to recaeaeenmission on sales that had been
ordered during the currency of their employmenthatTis the basis on which
Mr Dolev was paid commission. | accept that itcisnsistent with the express

provision in the 2006 agreement.

[43] There is no evidence to indicate that Mr Dolev massed out on any
commissions in light of the foregoing view of whamd how the entitlement arises. It

follows that his claims regarding commissions asenissed.

Proportionate holiday pay

[44] This claim engages s.24, s.25 and s.26 of the Bigdid\ct 2003.

[45] The calculations for Mr Dolev’s final pay (Bundl®9) show that Netafim
calculated proportionate holiday pay at 8% of hissg earnings since his last
anniversary date and paid that sum with the firzgl. pNetafim deducted one of the
invoices for the relocation of Mr Dolev’s pets fraime gross before calculating the
proportionate holiday pay. | agree with counselNetafim (as explained below) that
the company was entitled to this deduction. HowgeWee difficulty is that the
deduction should have been made after the caloulafi holiday pay. In other words
the deduction should have come off the net payhmgross used for the purposes of
calculating holiday pay. The result is that Mr Bois owed 8% on the sum deducted
($5,893.00 @ 8% = $471.44 (gross)). Netafim magtir Dolev that sum as arrears
of holiday pay.
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[46] There is a submission for Netafim that it overpiidDolev’s final holiday
pay because it included the payment for his untakemual leave and alternative
holiday entitlements in his gross earnings for {h&poses of calculating his
proportionate holiday pay under s.25 of the Acthe Bubmission overlooks s.26 of
the Act which specifically provides that gross éags for the purposes of s.25

includes payments made under s.24 of the Act..

Sydney expenses

[47] MrDolev left New Zealand on 26 November 2008 etgoto Israel to
commence new employment with Netafim Limited. Haswdelayed in Sydney for
10 days because of political unrest in Bangkok. atThesulted in extra
accommodation, meal and transport charges. Thess also an Australian

Government charge for the quarantine of Mr Doleldgs.

[48] Netafim paid hotel, quarantine and transport clargdowever, Netafim has
refused to reimburse AUD$71.00 claimed Ritone calls and CargdsAUD$205.40
for 3 days BRBreakfast) and AUD$721.75 f@rdays meals

[49] The basis for the claim is the agreement that Netafould bear the cost of
Mr Dolev’s relocation to Israel, as described belowlaving agreed to that cost,
Netafim is said to have assumed the risk of detal/associated costs. It appears that
there was no travel insurance or at least no imeeraover for the circumstances that

Mr Dolev and his family found themselves in.

[50] I accept the premise that Netafim agreed to bearigk of travel delay on the
basis of covering actual and reasonable expenseeday the delay provided the
claims are supported by proper invoices. The amjinexpenses policy had no
application in this situation because Mr Dolev waat travelling on Netafim’s

business.

[51] There are several undated invoices for meals. kdB evidence, which |
accept, is that Netafim would not reimburse forated invoices. These claims must

be excluded for lack of proof that the costs afose the travel delay. There is also
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an invoice that appears to be for wine which woualut constitute an expense

claimable against Netafim.

[52] Netafim did meet accommodation charges some of twhjgpear to have
included breakfast. However | have not been ableléntify any of these payments
as relating to the dates for which Mr Dolev is klaig breakfast. That leaves eleven
invoices for breakfast and meals totalling AUD$B54. Netafim must reimburse

Mr Dolev for this expenditure.

[53] There is insufficient evidence that the claimspbone cards and phone calls
related to Netafim’s business or were a reasoratyense caused by the travel delay.

[54] Again there is a submission that any underpaymieotild be offset against

overpayments by Netafim. | disagree for the reasxplained later.

The dogs’ relocation

[55] When Mr Dolev moved from Australia to New Zealamd 2002 there was
included in the 2002 agreement the followifidne company will cover the cost of
your return to Israel (as per the agreement relgtio your employment in Australia)
The same clause was included in the 2003 agreenidm®.2006 agreement redte
company will cover the cost of your return to Idréas per the initial agreement
relating to your employment in Australia) The subtly different wording in the
phrases in parentheses makes no difference. Thtemwagreement relating to
employment in Australia is a letter dated 18 Decent®96. It is common ground
that it does not refer to relocation costs. HoweMetafim paid to relocate Mr Dolev
and his family from Israel to Australia in 1996 anoim Australia to New Zealand in

2002. On neither occasion did Mr Dolev have artg.pe

[56] Mr Dolev acquired two dogs while in New Zealand.cdst $6,153.00 to ship
the dogs to Israel - invoice dated 3 October 20f8%$5,893.00 and invoice dated
16 October 2008 for $260.00.

[57] There were communications between Mr Dolev and fisetabout relocation
costs in late 2008. Netafim did not agree at timé to cover the cost of the dogs.
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Nonetheless Mr Dolev arranged for the invoicestiierdogs to be sent to Netafim for
payment. Netafim paid these invoices but dedugt&893.00 from Mr Dolev’s final
pay. That followed a discussion between Mr Dolad &letafim and an email from

Netafim to Mr Dolev to that effect.

[58] Mr Dolev says that Netafim is obliged to pay hisspeelocation costs because
it is company policy and it has done so for othrapyees. He also says that the pets
were part of his household. Netafim covered thstsof relocating items such as

furniture and should similarly cover the cost dboating the dogs.

[59] Netafim’s evidence is that there was a specifidteuni agreement concerning
the cost of pet relocations when it has paid thaesgs for other employees. | have
been provided with one such agreement but therenoglge a written term regarding
a second situation. However, | do not think it tensaid that there was a policy or
general practice that Mr Dolev can rely on to esthbiability on Netafim for the cost

of relocating his pets.

[60] Counsel points out that pets are regarded as gyopgthe law generally and
family chattels pursuant to s.2 of the PropertyléRenships) Act 1976. The cost is a
deductable expense for IRD purposes. Pet ownerishipery common in New
Zealand. | agree that pet ownership is commonthatithe pets were Mr Dolev’'s
property. However, that is not the same as sayiagNetafim undertook to relocate

the pets at its cost.

[61] As I read the 2002 agreement, Netafim undertogbatplater relocation costs
to Israel of the same type as had been paid in.19%at arises particularly because
of the wordsas per Netafim paid to relocate Mr Dolev’s family. Ashappened in
2008 that involved fewer family members but thatroat affect the interpretation
point. Netafim paid for furniture and householéeefs to be relocated in 1997. No
doubt in 2008 there were furniture items and otmeusehold effects relocated (at
Netafim’s costs) that were different from the effepaid for in 1997. Again, that
cannot affect the issue of interpretation. In amgrnational relocation, pets are
treated very differently from other property andngelly involve considerable
expense. Because Netafim did not pay any petagtotcosts in 1997 | find that it

was not obliged to do so in 2008.
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HLA

[62] Mr Dolev’'s 2006 agreement stated he would be sulgedNetafim’s rules,
policies and procedures. In addition clause 9qRired the employer to reimburse all
reasonable travel, accommodation and other expepsgserly incurred in the
exercise of duties. There is a written expensiencflicy. It starts by describing as
its purpose thaEmployees may claim a refund of work related exgeitisey have
incurred and paid for each month as described belddnder item 6 employees are
entitled to accommodation, internet connection lrahkfast paid by the company if
their work prevents them from returning home insogeable time or for a trip longer
than a day. Item 8 refers to overseas traveprdvides that an employee travelling
abroad is entitled to accommodation and breakfiadteacompany’s cost. It goes on
at item 8.2 to safEmployees travelling overseas will receive a daiyel allowance
of US$45.00

[63] Mr Dolev’s claim before the Authority is pursuantitem 8.2 for the 75 days
he was out of New Zealand working in either Israelin Ethiopia in the months
before his employment with Netafim ended on 30 Nalver 2008.

[64] There was an arrangement between Netafim and Mav3hew employer

(Netafim Limited) about cost sharing while Mr Doleemained an employee of
Netafim but was deployed in Israel or Ethiopia tv hew employer’'s business.
Mr Dolev was aware of the arrangement. The relepart of the emails reads:

Following our phone call, | want to summarize oadarstanding:

1. From 1/7/08 Eldad’s wages will be covered (meth@&®D) by NZ
only for the days he will spend in NZ (or on hisylva all other
times by Africa.

Africa will cover Eldad’s flights Israel-NZ befoid7/08.

NZ will cover Eldad’s flights Israel-NZ after 1/80

After 1/7/08 NZ will cover Eldad’'s costs in NZ aAffica will
cover all other costs.

Hown

[65] There is apparently a difference between Netafiexpenses and travel
allowance policy and the new employer’s policyhattthe latter does not provide any
daily travel allowance. Mr Dolev did receive whage reimbursements or expenses

he was entitled to from the new employer.
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[66] It is common ground that the trips for which Mr Pelis claiming expenses
were not for the purposes of his work for NetafiRather, Netafim co-operated so as
to allow Mr Dolev while still in Netafim’s employnm to travel to Israel and Ethiopia
for purposes connected with his new employmentthAtsame time Mr Dolev agreed
to defer his departure from Netafim so as to engpuoper coverage of his Netafim
responsibilities in New Zealand. The quid pro quas that Netafim would release
him at certain times to attend to work for his nemployer. The work required
Mr Dolev to be away from New Zealand. While away Dblev attended to some

work in New Zealand by phone calls and the like.

[67] In these circumstances the claim is resolved bgidenation of the provisions
in the employment agreement and the policy documdittese documents make it
clear that Mr Dolev had various entitlements wiolerseas on Netafim’s business. |
do not think it can properly be said that Mr Doleas overseas on Netafim’s business
in respect of the dates for which he is claimingAdLHe is therefore not entitled to

any allowance from Netafim and | accordingly rejeist claim.
Inflation and interest

[68] There is a general claim for inflation. It is mosceived. The Authority’s
power is to order the payment of interest in anytenanvolving the recovery of any

money: see clause 11 of tH¥ Schedule to the Employment Relations Act 2000.

[69] The interest claim is formulated on the basis thatAuthority should order
interest up to 30 March 2011 in reliance on théusbay power as expressed prior to
1 April 2011; and thereafter on the basis of tlausbry power as currently expressed.
Previously the Authority could order interest a¢ 80 day bank bill rate plus up to 2%
whereas now the Authority may order interest at thge prescribed under the
Judicature Act 1908 (currently 5%in the whole or part of the money for the whole or
part of the period between the date when the cafisetion arose and the date of
payment in accordance with the determination of Ali¢hority. see clause 11 of the
2" Schedule.

[70] It appears from the extract just quoted that theraiment was expressed so as
to apply to all interest orders made on or aftekptil 2011 regardless of when the
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cause of action arose. There is a sense in wreh amendment will have
retrospective effect but with an ancillary poweclsas interest | think Parliament can
be taken as having intended that the new rule ghapply to all orders made on or
after 1 April 2011.

[71] While Netafim should have reimbursed Mr Dolev AUB&75 on 16 June
2009 with other payments and paid him $471.44 &rds holiday pay on
30 November 2008 Mr Dolev has had the use of NZOSK100 (see below) since
various dates in 2008. On balance he should meive any interest payment on the

residual balance.

Executive incentive scheme

[72] The draft affidavit filed by Mr Dolev indicates thlae mistakenly thought that
a payment included with his final pay representagnpent of his entittement under
the executive incentive scheme. He also sayshinatas told as such by a Netafim
HR advisor. If Mr Dolev was not paid anything undee scheme he will be entitled
to certification and may be entitled to paymentatordance with the terms of the

agreement.

[73] | agree that the Authority, if it considered thatwias forum convenienso
apply the laws of the State of Victoria, could exteéhe present investigation to deal
with any dispute about Mr Dolev’s entitlement unttes scheme. | would need to be
satisfied that both parties had had a fair oppdtun present and test evidence and
make submissions about the issue. Before embadkirthat additional investigation
| would need to consider whether | must directghgies to mediation in accordance
with s.159 of the Employment Relations Act 200the Wifficulty with extending the
current investigation (assuming mediation did msiotve any dispute) is that | cannot
be sure that | would be able to complete a detextioin of any unresolved issues for
reasons that it is unnecessary to explain. Theisighat there would need to be a
rehearing of this aspect of the claim before aed#fit Authority member. It is
important to avoid this risk which would cause ¢igantly more costs and

inconvenience than will declining to extend thegeir® investigation.
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[74] In these circumstances, if Mr Dolev considers heuranet entitlements under
the incentive scheme, he should treat the mattarsaparate employment relationship
problem and proceed in the usual way by discussingy matter with Netafim,
engaging in mediation if necessary and lodgingeahrstatement of problem in the
Authority if matters remain unresolved. | draw neels’ attention to clause 4A of the
2" schedule to the Employment Relations Act 2000 Regjulation 19A of the
Employment Relations Authority Regulations 2000.

[75] | should not be taken as having determined any tpaiising from the
exchanges between counsel and the Authority overgbue except for the procedural
point that the Authority will not extend the curtenvestigation so as to include this

issue.
Set-off as a defence

[76] In part Netafim’'s defence is that in some respéctid more than it was
required to do for Mr Dolev and that those extratscor payments should now be
brought to bear against any recovery by Mr Dolewseda on his legitimate

entitlements.

[77] It would be impossible to revisit every circumstana which Netafim did
more than it was contractually obliged to do, gifgrthose sums and now bring them
to account. In addition | would similarly be askeddring to account instances where
Mr Dolev would say that he did more than he wadremtually obliged to do.

[78] The decisions made by Netafim at the time to remsdWr Dolev were no
doubt properly made for good reason. They canmotrdvisited now to offset
Netafim’s contractual and statutory liabilities assessed above. However there is

one matter which merits further consideration.

[79] In 2008 Netafim paid Mr Dolev through the salarynmdl system additional
payments identified asHome Office notwithstanding the payments made to
Mr Dolev’'s company discussed above. | agree thesd payments were made to
Mr Dolev by mistake which (on his evidence) Mr Doleecognised at the time. In
light of the other arrangements made between Me®aind Netafim concerning a
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home office allowance, it would be just to bringsk overpayments to account as a
set-off against Netafim’s liability to Mr Dolev. hE total is NZD$1,090.00.

Summary and orders

[B0] Mr Dolev succeeds with his claim for some breakfamhd meal
reimbursements arising from the travel delay in ri&yd and some proportionate

holiday pay but otherwise his claims are dismidsedhe reasons given above.

[81] Netafim Australia Pty Limited must reimburse Mr BolAUD$754.65.

[82] Netafim Australia Pty Limited must pay Mr Dolev N&B71.44 (gross) as

arrears of holiday pay.

[83] These obligations are to be partly satisfied bynding to account the
NZD$1,090.00 Netafim paid by mistake to Mr Dole\2i@08.

[84] The parties may agree on payment in another cuyydnt in the absence of
agreement the payments must be made in the cuesesigpulated above.

[85] Mr Dolev has succeeded to a very limited extehindy be that he should not
be entitled to any costs as a result. In any evests are reserved. Any claim for
costs can be made by lodging and serving a memonandthin 28 days. The other

party may lodge and serve a reply within a furthédays.

Philip Cheyne
Member of the Employment Relations



