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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The applicant, Ms Tania Dickinson, says she hasn basjustifiably
disadvantaged and unjustifiably dismissed by tlspaadent, the Ministry of Social
Development. She seeks reinstatement, compensatilost wages.

[2] The Ministry denies that the suspension or disrigssae unjustified and

resists the claim for reinstatement.

[3] Ms Dickinson commenced employment on 22 Novemb@&428&t Work and
Income, which is a service of the Ministry. Froatel 2007 she was employed in the

Kaikohe Office as a Prisoner Reintegration Caseddanattached to Ngawa prison.



[4] On 4 October 2007 she was issued with a final wgrfor a serious breach of
the Code of Conduct. The warning related to ur@igbd access to records of clients
known to Ms Dickinson.

[5] On 31 August 2009 Ms Dickinson was charged witlerrsPrior to this police
arrived at the Kaikohe Service Centre and took Nistid Tuoro, a colleague of Ms
Dickinson’s who had lent Ms Dickinson her car, aviayquestioning as her car had

been seen at the arson site.

[6] On 1 September Ms Dickinson was placed on paideledvabsence by Mr
Graham McPherson, the Regional Director, Work arudrne for Northland.

[7] The Collective Employment Agreement provides famnsion as part of the
disciplinary process. It permits suspension on pdyle an investigation is
undertaken and that prior to suspension the empleieadvise the employee of the
reason for the suspension and give the employeasmnable opportunity to respond.

[8] Mr MacPherson’s letter advised Ms Dickinson thag¢ stas placed on paid
leave of absence with immediate effect and wasmoéturn to the workplace until

she was contacted and asked to explain her conduct.

[9] Ms Dickinson remained on paid leave from 1 Septem®@09 until 9
December 2009.

[10] On 4 December Ms Dickinson and her representakiireQuarrie, met with
Mr MacPherson and Mr Clive Kilgour, the Human Reses Manager. The purpose
of the meeting was to discuss the status of theical proceedings and the continued
paid leave. It was agreed that Ms Dickinson cowdtl continue her role or work at
the Kaikohe Service Centre. The Ministry agreeat s Dickinson could work at
the Kawakawa service Centre, where she started Dac@mber 2009. She was not

reinstated to full time duties and worked largetygler supervision.

[11] In March 2010 the Ministry became aware of commegmisted on Ms

Dickinson’s Face book page. It was made awarkisftty way of an email complaint
from a member of the public, who turned out to be bwner of the house Ms
Dickinson was alleged to have set on fire.



[12] The comments on the page included references tpdigical views ashard
core left wing conservative, her favourite quotations includédy boss, can | go home
sick???? and a description of herself as a government eyepl@ndvery expensive
paperweight who ishighly competent in the art of time wastage, blame shifting and
stationary [sic] theft.

[13] The Ministry viewed these comments seriously.

[14] On 26 March Ms Dickinson was placed on paid ledvabsence. This was by
means of a letter headed “Complaint and Propossgefision” which stated that the
Ministry was considering suspending her on pay pendhe outcome of the
investigation. Before doing that Mr MacPhersondshe wanted to give her an
opportunity to comment on his intention to suspéed. She was placed on paid
leave of absence until Tuesday 30 March 2010 te tadkvice about the proposal to
suspend and provide comment about the proposak v&is told not to enter the

Ministry premises until the meeting on 2pm on 30rdha

[15] Ms Dickinson did not respond to the letter and mlid contest the decision to
place her on paid leave or the suspension. QvW&0h Mr McPherson extended the

paid leave period so she could seek advice.

[16] On 9 April the parties met to discuss the allegegticegarding the Face book
entries and to get an update on the criminal paings. The meeting was attended
by Ms Dickinson, Mr Quarrie, Mr Kilgour, Mr MacPlsm and Ms Ellen Hadfield, a

WINZ collective representative.

[17] Mr Quarrie asked that Ms Dickinson’s responses rniigg the Face book
entries be given at a meeting attended by the RabiBommissioner, Mr Manley,

who was the delegated decision maker.

[18] On 12 April a meeting was held with Ms Manley. Bgkinson expressed

regret for placing the Face book comments in tHaipaomain.

[19] Mr Manley considered Ms Dickinson’s response ananémd a preliminary
view that her employment should be terminated.céteveyed this to Mr MacPherson
who phoned Ms Dickinson on 28 April and asked ie ¢lad comments on the

proposal. She did not and was then advised odlisarissal



[20] A letter dated 28 April was sent to Ms Dickinsom dr Quarrie.

[21] Mr MacPherson indicated that the dismissal was matle solely on the
contents of the Face book pages but on the bastighby and the arson charges had
eroded the Ministry’s trust and confidence in leestich a degree that dismissal was a

reasonable outcome.

[22] Serious criminal charges can be taken into accandtmay justify dismissal
where there is a risk of damage and discredit éoemployer’s reputatiorAirline
Sewards & Hostesses of NZ TUOW v Air NZ Ltd [1986] ACJ 462.

[23] The Face book comments were unfortunate. | daooept that the political
references in any way undermined the need for akgytron the public service. They
are clearly contradictory and nonsensical. The ments endorsed a stereotyped
view of slothful and exploitative public servant$hey are derogatory of the public

service and they are disparaging.

[24] In Hohaia v NZ Post Ltd (17 August 2010, AA 362/10) the Authority
commented that the negative attitude towards thelamar may well hinder a

successful reinstatement.

[25] Given that Ms Dickinson was convicted of arson iovBimber, reinstatement

is clearly not possible.

[26] What remains is be considered is the justifiabitifythe suspension and the

dismissal.

[27] Despite the employer’s assertions that the plaoinlyls Dickinson on paid

leave was to give her an opportunity to seek adatweut the proposed suspension it
is clear that the “paid leave” is per se a suspensiMs Dickinson was prevented
from being in the workplace. This is a breachhsf employment agreement which

provides for an opportunity to respond before gsasion takes place.

[28] For an unjustifiable disadvantage to succeed thaust be an unjustifiable

action and the employee’s employment must be affet her disadvantage by that
unjustifiable action. The respondent says Ms Dis&ih has not produced any
evidence that she was disadvantaged. Employmeetiagnts impose contractual



obligations that are to be abided by by the pattabose agreements. While | accept
that Ms Dickinson did not state that she was adgraffected by the failure to
follow the procedure in the employment agreemerd #me fact that she was
prohibited, illegally, from entering the premisesdacarrying out her work, in itself

constitutes a disadvantage.

[29] The test for justification is set out in sS103A. ®¥er a dismissal is justifiable
must be determined on an objective basis consglevirether the employer’s actions
and how the employer acted were what a fair ansbresgble employer would do in all
the circumstances at the time the dismissal ocdurre

[30] All the circumstances will include a consideratiai the employment
environment and also past conduct and past warnifrgButcher v OCS Ltd [2008]
ERNZ 367 the Court held that expired warnings cdagcconsidered as part of all the
circumstances. In this case, the expired warretaged to the Code of Conduct and it

was reasonable for the employer to take it intamant

[31] The Face book entries would not, in themselvese hastified a dismissal but
in the context of Ms Dickinson’s history with theimistry and her past behaviour the
employer was entitled to consider that a point baén reached where trust and

confidence no longer existed. The dismissal wssfied.

[32] Interms of remedies for the unjustified disadvgatat is difficult to arrive at
a compensatory sum when there has been no actidahee of any humiliation and

distress. In these circumstances | am unable @ ma award.
Costs

[33] If the parties are unable to resolve the issuensfscthe respondent should file
a memorandum within 28 days of the date of thiemeiation. The applicant is to
file a memorandum in reply within 14 days of reteigf the respondent’s

memorandum.

Dzintra King

Member of the Employment Relations Authority



