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Employment relationship problem

[1] The problem between the applicant Ms NgarimuiBis and the respondent Maori Television

Services (referred to as “MTS”) is really a senéproblems which began to affect the employment
relationship in November 2004 and grew from thaeti Much time and effort has been expended
by MTS and Ms Daniels and their representativessying to resolve the problems by themselves.
They have also undertaken mediation but haversitllbeen able to agree on a settlement of all of
their differences.

[2] The resolution now by the Authority of the emnent relationship problem requires
consideration and determination of the existenak ettent of fundamental rights and obligations
between Ms Daniels and MTS under their particutapleyment relationship and applicable statute
law. Shared cultural values at the heart of éhationship have also to be examined.

[3] Despite being racked by the problems the empleyt relationship survives. The primary
aim of the Authority throughout its extensive inveient with Ms Daniels, and MTS and their
many supporters and whanau, has been to promoteetheration of that relationship and its
continuation, in accordance with the object of Hmployment Relations Act 2000 and the Maori
Television Service Act 2003.

[4] Much has been seen and heard by the Autharigotvince it that Ms Daniels and MTS have
a common goal in wishing to overcome the adversdjween them, so that they can resume a
successful and productive relationship for theirnolenefit as well as for that of the wider
community to whom each are committed in their work.

[5] At the end of the investigation meeting Ms Delgiand Mr Jim Mather, CEO of MTS, made
encouraging remarks to each other. Ms Danielsesspd her strong attachment to her work and
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her wish to continue with MTS.  Mr Mathers’ spam¢ous “offer of goodwill” with regard to Ms
Daniels current leave situation, was a further destration of the commitment he displayed and
lead he took at other times during the meetingato® resolving the problems. In the same spirit,
Mr Mathers acknowledged to Dr Leonie Pihama, Ms iBlah partner and a former appointed
director of MTS, that she was due an apology fdeast one of the problems which has caused a
profound deterioration of the employment relatiopsh What Mr Mather, Ms Daniels and Dr
Pihama were able to say to each other raised greape for the future than had been present at
some times earlier on during the long investigatiaeting.

[6] Itis clear that to make progress Ms Danield 8V need to have this determination of the
legal issues that are inherent in the overall gotsl between them. After that, the outcome vell i
in their own hands, but they have already begutigouss plans for the re-entry by Ms Daniels into
her place of work and the rebuilding of severelyaised professional, personal and family
relationships.

Maori Television Service — MTS Act 2003

[7] As a legal entity, MTS was created by the Mabelevision Service (Te Aratuku Whakaata

Irirangi Maori) Act 2003 (the “MTS Act”). That & gives legislative recognition to the mutual

obligation of the Crown and Maori under the TreattyVaitangi to preserve, protect and promote te
reo Maori and tikanga Maori.

[8] Under the MTS Act at s.8, the principal functiof MTS is described as the promotion of te
reo Maori and tikanga Maori;

...... through the provision of a high quality, costetiize Maori television service, in
both Maori and English, that informs, educates agmtertains a broad viewing
audience, and, in doing so, enriches New Zealasusety, culture and heritage.

[9] In the performance of its statutory functiai§'S is required to comply with statute law and
general law; s.9 of the Act. Provision is mad@aitt 4 of the Act for MTS to become an employer,
and in that event it will therefore be subjectiie Employment Relations Act 2000.

[10] In relation to the employment of staff by MTie following provisions of the MTS Act have
particular significance to a consideration and ieieation of this case;

41 Personnel policy
The Service must, if it employs personnel,-
€)) be a good employer; and
(b) operate a personnel policy that complies with thagiple of being a good
employer; and
(c) report in the annual report on its compliance wiitlat policy (including its
equal opportunities programme).

42  Meaning of good employer

(1) For the purposes of clause 41ga@od employer is an employer who operates a
personnel policy containing provisions generallgegted as necessary for the fair
and proper treatment of employees in all aspecttheir employment, including
provisions requiring —
€) good and safe working conditions; and
(b) an equal employment opportunities prograanand
(© the impartial selection of suitably gdied persons for appointment; and



(d) recognition of —

() the aims and aspirations of Maori; and

(i) the employment requirements of Maori; and

(iif) the need for involvement of Maori as empey of the Service; and
(e) opportunities for the enhancement of the aédiof individual employees;

and

Q) recognition of the different aims and aspirasp and of the cultural
differences that may exist among employees; and

(9) recognition of the employment requiremeftwomen; and

(h) recognition of the employment requiremerigersons with disabilities.

(2) For the purposes of the Act agqual employment opportunities programme is a
programme aimed at identifying and eliminating abpects of policies,
procedures and other institutional barriers thatusa or perpetuate, or tend to
cause or perpetuate, inequality in respect of theleyment of any persons or
group of persons.

MTS Statement of Intent

[11] MTS’s accountability for achieving its legile commitments is provided under the MTS
Act by requiring the organisation to prepare a&tent of Intent for tabling in Parliament. This
“key document” was prepared in August 2004 to cakrerperiod 1 July 2004 to 30 June 2005.

[12] Parts of the Statement of Intent for 2004/20G%/e relevance to a consideration of the
obligations of MTS as an employer, as they arer&rgp@ml by MTS of its history-identity, and its
values and aspirations.

[13] A significant statement in the document altbet place where MTS stands is the following;

He Turangawaewae

As Maori Television begins to build its operatiosn w&ell as its operating tikanga, we
are ever mindful that as a Maori television serviwe are different and different

imperatives guide our actions. What differemsatis from other broadcasters, other
businesses, other employers, includes:

* the journey taken to our creation

» the reason for our being

» the accountabilities that we have to a diverse tarency

» the obligations against which we must deliver, and

* our very existence being founded in te reo anchtikaMaori

What also marks Maori Television’s point of difiece is the way in which te reo and
tikanga Maori are reflected in our programming, aaoheduling timeframes, the make
up and skills of our staff, the frameworks, systgmoficies and procedures for how we
operate as well as the space in which we work.

We are committed to operating our business fronkangya Maori base so that it is a
reflection of the value that we place on, and tespect that we give to, the language
and culture of all people.
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[14] The Statement of Intent expresses the singl@noutcome that MTS will pursue, to be
the following;

Te reo and tikanga Maori are taonga that define amtich New Zealand’
identity, society, culture & heritage.

"2

[15] An intermediate outcome to be pursued by M3 8xpressed to be the following;

The public is aware of, and engages in a healttajodue about, Maori issues that
affect New Zealanders.

This is expanded upon, as follows;

This is a critical outcome for Maori Television aatl New Zealanders. It recognises
that there is limited public awareness of Maoruiss that affect New Zealanders.

Maori Televison is well placed to play a key ratepromoting public awareness and
encouraging the kind of public dialogue and debaeded in a time when many people
are asking searching questions about ethnicity #rel place of the Treaty in a 21
century New Zealand.

Maori Television is also well placed to provide @pgndent coverage of Maori current
affairs, and feature programmes that serve an iasmgg diversity of interests not
generally catered for by other national broadcaster

Annual Report

[16] The Authority has also read the MTS Annual &gfor 2004, which was signed off by the
Chairman and Chief Executive of MTS in October lesir.  In discharging its obligation under
s.41(c) of the MTS Act to report in the Annual Repon compliance with its good employer
policy, MTS stated the following;

16. Good Employer Policy

Maori Television continues to discharge its obligas as a good employer by
providing fair employment contracts and policiesickhprovide for proper conduct of
the business and opportunities for team membermsult on matters of concern to
them.

(extract from page 48 of the Notes To The Accaunts

Kaupapa Maori

[17] A complaint made by Ms Daniels common to dlitlee employment relationship problems,
was that in the way she was treated as an empldyie did not observe or reflect the values of
Maori that her employer professes to embraceThose values too must be considered in this case.

[18] Professor Ranginui Walker gave evidence taebpethe Authority’s understanding of the
values and philosophy that is Kaupapa Maori. @&hegas no challenge to his qualifications and
standing to be able to give this particular evidgmnehich | accept was given by him as an expert.
Professor Walker described and explained the faigwalues in detail;



Rangitiratanga Ukaipotanga
Whanaungatanga Pukengatanga
Manaakitanga Kaitiakitanga
Kotahitanga Whakapapa
Wairuatanga Te Reo Maori

[19] Rangitiratanga, Manaakitanga, WhanaungatamghVeairuatanga have been referred to by
MTS in a Code of Conduct for its employees, as dp@mong “the principles that guide and rule

how we will operate and work together.” Althoutjie Code was not published until June 2005
after the problems had arisen between Ms Danieds MIS, there is no suggestion that those
principles, and the others listed with them in ©ede, had not been shared values prior to its
publication as well. | accept that they were rdgd by MTS as ruling principles to be observed

between the parties, from the beginning of Ms Diareenployment.

[20] As well as having regard to the MTS Act, th@at8ment of Intent, the Annual Report and
Kaupapa Maori, the Authority must consider the ewplent relationship problems according to
the provisions of the general law of employmentiudmg the provisions of the Employment

Relations Act 2000, and also other statute lawne Of the problems in particular requires some
consideration of the New Zealand Bill of Rights A&90 and the Broadcasting Act 1989.

Ms Ngarimu Daniels

[21] Ms Daniels joined MTS with extensive Maori radroadcasting experience as a reporter,
presenter and producer. She has also acted inafildhtelevision, particularly Maori language
productions, and she has featured in radio andised® documentaries. Her accomplishments
have been recognised with broadcasting industrydsyancluding the Maori Media Awards “Best
Radio Presenter” which she was first to receivenup®inception.  She is widely recognised as a
highly skilled exponent of te reo Maori.

[22] Ms Daniels is of Tuhoe iwi. She is a des@mdf women who took part in historical land

protests of Tuhoe, some of whom were imprisonethaut trial in earlier years during settlement

and land acquisition by European. Her ancestsaibty and upbringing have provided Ms Daniels
with strong beliefs and personal values that haeel ito her approaching her work for MTS as a
calling as well as a job.

[23] She was actively sought for employment by MES General Manager — News and Current
Affairs, Ms Tawini Rangihau, who is also of Tuhoe.She has had a long involvement in and a
deep commitment to Maori broadcasting. Despitbasrdts suffered by earlier initiatives she was
involved in, such as Aotearoa Television, she hasticued campaigning for this cause. Ms
Rangihau has played a vital part in the creatiah success of Maori Television. She was on the
board of directors from October 2002 until her appoent as General Manager — News and
Current Affairs. Recently Ms Rangihau has beerrga new appointment as General Manager —
Language and Programmes. As was noted by Proféssiker, equally with Ms Daniels she too is
an exemplar of te reo Maori and its promotion.

[24] An individual employment agreement was enteir@d in writing between MTS and Ms
Daniels in January 2004 and it remains currenthe erms of that agreement are comprehensive
and include the description of her position as “Wi=s News Presenter.”

[25] Ms Daniels presents Te Kaea, a news programmeh goes to air every night. MTS
proudly regards this as a “flagship” programmeltad thannel. Responsibility and accountability
for the newsroom and for Te Kaea, rest with Ms Rzeng



The employment relationship problems

[26] It is convenient to list these under the hagdigiven to them in Ms Daniel's application
which was lodged in the Authority at the end ofulany 2005. They are as follows;

5.1 Homophobic comments related directly to the lidppts whanau
relationship and sexuality.

5.2 Discriminatory practices and unfair treatmentregards to attendance at
protest activities.

5.3 Being marginalised in the Applicants role asvé’resenter.

5.4 Lack of communication in regards to key issafscting the Applicants
Employment Agreement.

5.5 Inconsistency in regard to decision making tedadirectly to the Applicants
employment conditions.

5.6 Unprofessional and unreasonable dealings by agament towards the
Applicant.

5.7 An ongoing experience of isolation and streisinvthe Applicants working
environment.

[27] The problems have been presented as persaeabgces, with particular emphasis given to
the discrimination and disadvantage types of gneea However when considering these
problems the Authority must have regard to s.166{3he Employment Relations Act under which
it is not bound by the way they have been framegresented but must concentrate on resolving the
employment relationship problem however described.

[28] The problems are considered below in aboubtider they arose.

Discriminatory practices and unfair treatment in regards to M s Danidls attendance at protest
activities

[29] When it was before Parliament, Ms Daniels wpposed to the Foreshore and Seabed Bill.
Along with many other New Zealanders she beliewedauld be a law permitting the unjust
confiscation of land to which Maori had customatig tand right of use.

[30] On 18 November 2004 she gathered with othetside the Prime Minister Helen Clark’s
electoral office in Mt Albert to protest at the Bivhich was due to be passed into law later that
day. Earlier in the morning an axe had beenwthrat the building, embedding itself in a window
frame. The axe throwing incident received putylithrough media reports.

[31] Ms Daniels was not present when this act aflence occurred and there has been no
suggestion that she was in any way associated wgtiperpetrator, who was apparently later
arrested and charged by the Police. = Ms Dapgetscipation in the gathering outside the eledtora
office was lawful and peaceful, involving the udewtistles, banners and flags but not weapons.
The protest she attended occurred outside her hoummployment.  She had not sought
permission from MTS before taking patrt.
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[32] When Ms Rangihau learned on the same day ofDdsiels attendance at the protest she
asked Ms Daniels to meet and discuss her conductMs Rangihau told the Authority that the

concern of senior management and herself abousttiat if Ms Daniel’s action had been filmed,

photographed or reported on by the media, MTS, $so@ation, could have been seen as
supporting the protest.

[33] Ms Rangihau said that the management view d6Mvas that at all times the channel had to;

...... report news objectively and not be seen to atagif with any particular political
causes.

The view of MTS was also that;

...... the risk existed that were one of our preserttense televised during a protest
meeting, the viewing public could view their pohli affiliations and protest actions as
being representative of those of Maori Television.

[34] On 19 November, to address these managememtents, Ms Rangihau instructed Ms
Daniels not to take part in “protest meetings” hesea as the recognisable “face” of Maori
Television she should not be seen actively invoimegews-making events.

[35] There is no dispute that not only did Ms Réwagi forbid Ms Daniels from taking part in
protests but that she, (in her own words);

...... made it clear thgtMs Daniels]would be jeopardising her employment with Maori
Television if she participated in such protest@asi in the future.

[36] This was taken by Ms Daniels to be a cleaedhto the continuation of her employment. |
find that perception was a reasonable one.

[37] Given orally and in writing, Ms Daniels resmen to her employers concerns about
participation in protests included the following;

- she had always attended them, including sever#ianprevious few months, and she
would continue to attend them;

- there was nothing in her employment agreement ptagher from doing so;

- MTS had not formulated and published any policiebifiding any employees from
protesting in any way or for any cause;

- colleagues, including her co-presenter on Te KikaJulian Wilcox, had taken part in
similar protests without interference from MTS;

- because Maori Television provides a Maori viewpoawen with programmes such as
Te Kaea their presentation is subjective and npeobive;

- her participation in any protest was an exerciseenfright to freedom of association, as
affirmed and protected by the New Zealand Bill afliRs Act 1990;

- she had the right to make a choice as to how sbe lesr own time, particularly as she
was normally employed for only 20 hours a week.

[38] After making her stance clear in discussiorthwinanagement, Ms Daniels requested in
writing certain outcomes she wanted in relationthis issue. These were, confirmation that her
employment agreement did not prohibit her from @stihg and that any such future activity would
not jeopardise her employment, current or futughe sought agreement that any amendments to
the operating procedures, policies and rules of MY&ild only occur after there had been



8

consultation with employees affected by the changssexpressly required by a term of her
employment agreement. She also sought agreehant t

...... we will all work to ensure a healthy, respectirid comfortable working
environment.

[39] A further meeting was held on 26 November tecdss the protest issue. MTS’s express
concerns about Ms Daniel’'s participation in protastion were expanded to include a risk that
government funding of MTS might be withdrawn anatthe activity might bring MTS into
disrepute.

[40] At the end of the meeting Ms Rangihau remainedhanged in her view and, as she said in
her evidence;

| confirmed that my decision was tHalls Daniels]was not to participate in future
protests as this could compromise Maori Televisoobjectivity in the minds of the
public.

[41] Ms Daniels took her grievance about this ustion to the CEO of MTS, who at that time

was Mr lan Withrington. He too was ultimately wased by her objections to Ms Rangihau’s
instruction and he reconfirmed it in an email mgssaent to Ms Daniels on 15 December 2004.
He wrote;

As one of the more visible “faces” of Maori Telaois people will inevitably draw a
connection between your public comments and acteons the attitudes of Maori
Televison as a whole. If we are perceived asmnptong a particular viewpoint,
especially with regard to contentious issues, wé that widespread support, and
therefore our future, at risk.

...... the test for us is to ask ourselves — “Is yotgratance at public protests in the best
interests of Maori Television?” The answer toissa clear “No” and therefore we
cannot support your participation.

We understand that you have strong personal viewsame of the issues of the day
affecting Maori and as an individual you may wampublicly express those views, but
we hope you can understand that in doing so, yaudcalso be causing damage to
Maori Television.

[42] Ms Daniels said at the beginning of her evmkerthat the necessity for an Authority
investigation could be traced back to the “protgstblem. | tend to agree with her. The stance
she had taken over that issue in my view was theksjor a succession of other problems she has
complained about. Unfortunately conflict betweda Daniels and Ms Rangihau caused by the
protest issue escalated as a result of the fuptfedriems that arose.

Determination of the “protest” problem

[43] | conclude that in prohibiting Ms Daniels froprotesting, MTS did not act fairly and
reasonably as required of it. MTS’s action wapustified and | find it caused disadvantage to Ms
Daniels in her employment. She therefore hasstasable personal grievance in relation to this
particular problem.

[44] | find that the instruction not to publicly gest was unreasonable because it was bald and
absolute in its terms and did not provide any guigato Ms Daniels as an employee as to what sort
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of conduct constituted a “protest” or whether tla@ lapplied to everything and anything capable of
being the subject of protest or whether it appspdcifically to contentious issues affecting Maori.
While the issue arose in the context of the Foneslamd Seabed Bill it seems to me that the
reasoning put forward by Ms Rangihau and Mr Withtam and others as justification, showed
clearly enough that the instruction was intendeblg@f blanket application.

[45] Ms Daniels was actually present at the sitehef protest held outside the Prime Ministers
electoral office on 18 November 2004, but would Mi&e regarded her as “protesting” if instead
she had been away from the site, but still withublg view, in a nearby park helping with
arrangements for food and shelter for those atsite® If she had added her name to a list
published prominently in the newspaper of ‘TeleMsindustry Workers Opposed to the Bill’, or,
“Okahu Bay Residents Opposed to the Bill", would benduct fall within MTS’s idea of public
protesting?

[46] MTS knew that Ms Daniels was not a protestietdout a person who had acted according to
conscientiously held beliefs and opinions. Mr Wigton acknowledged as much in his email of
15 December. In my view the sweeping and vagueuicison not to take part in protest action was
not the response of a fair and reasonable emptoyahat Ms Daniels had done on 18 November
outside Helen Clarks’ electorate office. The debaver the Foreshore and Seabed Bill was
engaged in throughout the country by the widessssection of New Zealand society. It

transcended politics as it was also a debate absotial, legal and moral issue and about giving
tangible recognition to Maori as the original inliabts of New Zealand.

[47] It is a declared intention of MTS to promotebfic awareness and to encouragepublic
dialogue and debate needed in a time when manyleeop asking searching questions about
ethnicity and the Treaty Therefore it seems paradoxical that one ofoitsm employees as a
member of the public should be banned from takiag, pwith other members of the public,
lawfully and in her own time, in a form of debatmat closely related matters.

[48] In its 2004/2005 Statement of Intent MTS pesfed to be mindful in building its operating
tikanga of the differences between itself and o#rployers. One of those differences is “the
journey taken to our creation,” which was a 30 ya&eurggle at times involving activism and protest
by proponents of Maori broadcasting. The valusumh means to try and achieve a particular end
that Ms Daniels believed in, was not recognisedvidys in banning her from participating in all
protest action.

[49] | have seen no basis on which MTS could hagebed that a Maori Television viewer of
average tolerance, understanding, awareness acermhisent, would not separate the Ms Daniels
seen professionally presenting Te Kaea, from theDdsiels who might have been seen lawfully
assembling as a private person with others oveextr@ordinary issue of the Foreshore and Seabed
Bill. The employers instruction to her gave no mwle guidance as to how far she could go in
what she did in her own time while obeying the law.find that the instruction was not a justified
response by the employer to the particular conidibeitcame aware of.

[50] Mr Mather, the CEO of MTS, in his evidenceds#ne instruction is not one that would be
given now and he said it was no longer in place.

[51] | find that the employers actions caused disathge to Ms Daniels in her employment, by
placing a blanket prohibition on absolutely all palprotest action carried out in her own time.

This was an unwarranted intrusion in her private land it also lessened her security of
employment, as the instruction was accompanied ddgax threat that her job would be jeopardised
if there was any further similar conduct by Ms DBasi On this account she has a personal
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grievance which MTS should remedy.

Discrimination

[52] The actions of MTS have been complained oMsyDaniels as being discriminatory. | find
that they did amount to unlawful discrimination tive grounds of political opinion, within the
meaning of ss.103 and 104 of the Employment Relatiect 2000.  While for itself MTS, 1 find,
was not concerned about Ms Daniels’ political &ffibns, it was concerned about what viewers
might think if, through participation in protestdtiwn public view, she became identifiable and
associated with any particular political causel’he prohibition by MTS against her taking part in
protests was in my view imposed indirectly, if mbtectly, because of political opinions MTS
supposed Ms Daniels held, because of the fact dhat had publicly demonstrated what her
particular beliefs were.

[53] The statement in reply from MTS alleges that Blaniels by her conduct on 18 November
2004 had placed Maori Television at risk of beimgwed as endorsing “her political views”.  For
this reason MTS claims it was justified in instiogt her not to participate in “public protests”.

The term “political rally” was also used by Ms Réray in this regard.

[54] Ms Donnarae Raukawa-Doughty, who as a humsaaotrees officer for MTS had attended the
meeting held with Ms Daniels on 26 November 20@4d $n evidence that her concern had been
about the venue of the protest action as much esubject of it. That venue was the electoral
office of the Prime Minister. Ms Rangihau saidevidence that she had told Ms Daniels that she
could not protest because her actions might comigemr jeopardise the funding MTS received
from the government. The same government was fgbaser of the legislation that Ms Daniels
protested about.

[55] | consider it far-fetched to suggest that gevernment would have reacted to Ms Daniels
conduct by cutting the funding of MTS, but nevel#iss this was one the reasons she was given for
the instruction that she was not to take part otgst action outside the electoral office of thiener
Minister. | conclude that this instruction wasen so that Ms Daniels through her actions would
not be regarded by others as being anti-governimeher political opinion.  The definition of
“political opinion” is incorporated into the Employent Relations Act by reference to the Human
Rights Act 1993 under which the term includes theklof a particular political opinion or any
political opinion; s.21(1)()).

[56] As well as the presence of prohibited groundslawful discrimination in employment
requires different treatment among employees bgamaf those grounds. MTS subjected Ms
Daniels to a ban on protesting in her own time ageanied by a threat to her employment security.
Others employed by MTS on similar work to Ms Dasighd who had participated in protests, were
not subjected to that detriment. One of those MiaJulian Wilcox, who is also a presenter of Te
Kaea. | accept however that if MTS had knowrt titmhad been on a hikoi against the Bill the
employer is likely to have taken the same or simdation against him as it took against Ms
Daniels. His treatment would have been consistathit hers; under s.104(1)(b) of the Act this is
something about which prediction may be made.

[57] Ms Semi-Ramus Holland a Maori Television enygle who reports news items on Te Kaea,
took part in the hikoi against the Bill in Taranakilf find that she was not subjected to the same
detriment as Ms Daniels. MTS knew about her cohbecause while on the hikoi she was asked
by her supervisor to switch roles from marchingreéporting the event. | find that unlike Ms

Daniels, Ms Holland was not told, expressly or iieqgly, that she could jeopardise her job by
taking part in such protests. At the most she @hér reporters were advised that when reporting
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protest activities, they were to stand in fronttleé camera in such a way that viewers would not
mistake them for protesters in the background.

[58] While it is true that Ms Daniels as a presentieTe Kaea is seen on air for a longer time than
Ms Holland and is intended to be the front persorihat programme, | do not accept the argument
that the size of Ms Daniels “profile”, or degreeexiposure her “face” was given, justified separate
and more detrimental treatment than was given toHdkand. | find that on the grounds of
political opinion Ms Daniels was discriminated agsi in her employment, in breach of the
Employment Relations Act.

New Zealand Bill of Rights Act 1990

[59] Ms Daniels maintained to Ms Rangihau and manant of MTS, that she had a right to
protest under the New Zealand Bill of Rights AcBQ9“NZBORA”). The right she specifically
referred to was freedom of association.

[60] I find that under s.3(b) of the legislationZBORA applies only to acts of MTS carried out in
the course of performing the public function thas lbeen imposed or conferred on it by statute law.
While entry into employment relationships generalya private function of MTS, in relation to its
complained of act towards Ms Daniels in my view MW&s acting in the performance of its public
function of television broadcasting. As welllzsing the “face” of Maori Television, Ms Daniels
was quite literally the voice of it and therefor@ieal component in the communication of news to
viewers by television broadcast. Whether she araemployee, a contractor or a volunteer, was
not important to the objective of MTS in actingamhibit her from publicly protesting.

[61] On that basis prima facie Ms Daniels was &tito protection from acts of MTS carried out
in breach of NZBORA. Among the rights and freed®he was entitled to enjoy were freedom of
expression (s.14), freedom of peaceful assemtg)snd freedom of association (s.17).

[62] However under s.5 of NZBORA the rights anceftems contained in that Act may be subject
to “such reasonable limits prescribed by law as bandemonstrably justified in a free and
democratic society.” The Employment Court hagltibht a direction or instruction given by an
employer to an employee may qualify as a limit §orébed by law”; se®oole v Horticulture &
Food Research Institute of NZ LteAC 82/02, 18 December 2002, Colgan J. Howetaer t
direction or instruction must still meet the statyttest of reasonableness given in s.5.

[63] | have found that that the instruction givenMs Daniels not to take part in public protest
action was unreasonable because it was too vaguarwide and it also was discriminatory. It

was therefore not a justifiable limitation undet ef NZBORA. Had the instruction been given

in narrower and more precise terms and applied moradiscriminatory way, it might have been

reasonable and unobjectionable. It was up to MI'&rmulate the instruction in a way that did

not breach Ms Daniel’s rights specifically as anptyee and generally as a person entitled to
fundamental freedoms under NZBORA.

Broadcasting Act 1989

[64] MTS called in aid the Broadcasting Act 1989ustify the ban on protesting it had imposed
on Ms Daniels. Under that Act and applicable codéspractice, MTS as a broadcaster is
responsible for maintaining balance, impartialitydaobjectivity in its programmes at all times.
This applies to the content of programmes as vedibdheir presentation, and it applies to news and
current affairs broadcasts as much as to otheskind
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[65] To meet this particular statutory requireménTS is lawfully able to issue reasonable
instructions to presenters such as Ms Daniels.baron all public “protest” action, particularly i
private time, in my view went further than was @zable for achieving the standards set for
broadcasting.

[66] | accept that through a combination of circtamnses the involvement of an MTS presenter in
public protest activities, or particular conductthee course of such activities, could threaten to
compromise the objectivity, impartiality and balanequired of Maori Television in presenting a

programme like Te Kaea. For that to occur thvevald need to be something linking Ms Daniels’

private lawful conduct with viewers’ responsestie way a Maori Television programme had been
presented.

[67] | am not persuaded that there was a link betwigls Daniels participation in the Foreshore
and Seabed Bill protest of 18 November 2004, gihenparticular circumstances of that activity,

and viewer’s perceptions of balance, impartialityl abjectivity in the presentation by her of Te

Kaea. That is not to say that a different agtiuit different circumstances might lead to a breach
of the standards by MTS. It is up to MTS as arpleyer to set reasonable guidelines for
behaviour in this regard and to express them imgtwat they can be understood by employees.

Personnel policies and the Code of Conduct of 2008

[68] When the protest issue arose Ms Daniels loof@dthe “policies” referred to in her
employment agreement, but found there was nondavi® lier guidance. The lack of relevant
personnel policies published by MTS was | find ganaause of this particular problem and the
inability of the parties to resolve it.

[69] The suggestion in Ms Daniel's employment agreet that policies existed, was made as
follows;

12.1 The team membgMs Daniels] shall comply with all operating procedures,
policies or rules in place from time to time andaasended by MTS.

Policies were also referred to in relation to misact as a ground for dismissal, as follows;

15.4 Examples of misconduct are contained in thkcips, procedures and rules
accompanying this agreement and as amended by iMir&ime to time.

[70] As soon as the problem arose over her attezean the 18 November protest, Ms Daniels
sought the policies and rules referred to, onlgiszover none had been developed to the stage of
being accessible to her. They were still in d@wemental stage because other matters had required
priority of management time during the start-upgghaf MTS at the beginning of 2004.

[71] Contrary to the suggestion in the Annual Reéprparagraph 16, MTS had provided no
policies to Ms Daniels or other employees aboug ‘Phoper conduct of the business” in so far as
private lawful activities were concerned. In thespect at the end of 2004 it had not met its
statutory obligation to be a “good employer.”

[72] In the last few months however MTS has work@edvercome that deficiency and in my view
has succeeded with the recent publication of théeGd Conduct. Its stated purpose is to provide
“clear” guidelines to employees of the standardsarfduct they are expected to observe.
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[73] Of particular relevance to this case is thaplstatement, repeated several times in the new
Code, that;

Maori Television personnel must not bring the origation into disrepute through their
work and private activities.

[74] There is nothing legally objectionable abduistpolicy or its implementation. It reflects
what was said by the Court of AppealSmith v The Christchurch Press Company,lddudgment
delivered by Gault J on 21 November 2000 under GA/29, that;

It has long been recognised that conduct outsideatbrk relationship but which brings
the employer or his business into disrepute mayawadismissal.

[75] Mr Mather in evidence said that MTS was nobught into disrepute by Ms Daniels
participation in the protest on 18 November 2004.

[76] The recently issued MTS disrepute policy isneoacknowledgement by the employer that a
universal ban on conduct loosely described as égstdtaction in public is legally unsupportable.
The employer has now undertaken through its newcyolo give consideration to “the
circumstances in each case” before deciding whedhgr private (or work) activity constitutes
misconduct. The policy reasonably places respditgion employees to consider in advance how
any activity proposed to be undertaken in theivgie time might adversely reflect on MTS, both
from the point of view of the nature and circumses of that activity and the particular position,
duties and responsibilities of any employee.

[77] It must be a relevant factor in the exercideassessing particular conduct, that anyone
employed as a news presenter or a reporter widintially be identifiable by a larger section oéth
public and be linked to MTS if seen or heard ob&ocarrying out any particular private activities.
Therefore before engaging in some activities, agaer or reporter may need to exercise his or her
judgement more carefully than other MTS employessmthe public eye.

[78] The entitlement of Ms Daniels to remediesdealve this particular employment relationship
problem will be considered after the rest of hatest problems have been determined.

Inconsistency in regard to decision making related directly to Ms Daniels employment
conditions

[79] This complaint is about the circumstances ihich Ms Daniels went on leave over the

2004/2005 holiday break and did not return untilJd8uary 2005. During that time a training and
induction week for all MTS staff was held, betwe®and 14 January. For Ms Daniels to have
attended she would have had to cancel non-refuadablickets booked for her to travel with Dr

Pihama and their whanau to Australia.

[80] Another part of this complaint is about théeséon and employment of a new stylist to work
with Ms Daniels and other presenters.

[81] The Christmas holiday season in 2004/2005retf¢he first and probably only opportunity to
suspend Te Kaea so that all MTS staff could bedirbtogether for training.  The first months of
going to air by MTS were no doubt hectic and pesheyen chaotic at times, as could be expected
with any start-up operation.  Decisions needetiedanade at different levels by different people
about the temporary close down and the trainingkyaed it seem to me asking too much to expect
that there would be no glitches in communicatiod emordination.
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[82] Ms Daniels elected to go on her pre-arrangetiday to Australia, rather than take the
inconvenient and expensive option of cancelling itlt could not reasonably be expected that the
arrangements for the many staff who were to atteadraining week should have been changed to
accommodate just one person. There is mbstance in her separate complaint about the
way the changes to the presenter format were amweduturing that week, and that matter is dealt
with next.

[83] Employees of MTS were entitled to make knoWweitt views of any particular skills, qualities
and work methods they wanted to see in a sylisi@yed to work with them, but in my view they
had no right under their terms of employment tcetaky part in the selection and employment
process unless invited to by management.

[84] 1 find nothing in these two particular mattelsat givies rise to a grievance or problem for
which MTS should be held legally responsible.

L ack of communication in regardsto key issues affecting M s Daniels employment agr eement

[85] Since Te Kaea was first put to air at the efdarch 2004, on weekdays a two-presenter
format has been used; Ms Daniels presenting theemurdaily news alongside Mr Wilcox
presenting the Sports News.  Ms Rangihau saievidence that this format was decided upon
partly to allow Ms Daniels to gain experience afeence in television presenting, which she
was new to, and partly as a feature to distinghkori Television’s news service from those
offered by other channels.

[86] Ms Rangihau said that from the beginning saé imtended that once Ms Daniels was trained
and had developed enough experience and confiddrecdlaea would be changed to a one-
presenter format, with Ms Daniels and Mr Wilcox g@eting on their own. | accept that Ms

Rangihau’s plans to address Ms Daniels trainingdeeses she perceived them to be, were not
discussed with Ms Daniels at the beginning of timpleyment as they should have been.

[87] Ms Rangihau and MTS made the decision to chatig format without consulting Ms
Daniels or speaking to her at all about it. Mid&¥x and the other staff were not consulted either.
The decision was announced to Te Kaea staff duhegstaff training and induction week held
between 10 and 14 January 2005. Ms Daniels wdsave in Australia during that week and not
due back at work until 18 January. She was @idtdf the decision by management of MTS and
found out only when a colleague rang her in Auitral

[88] Even when she had returned to work Ms Rangitidunot approach her about the change.
Ms Daniels had to initiate discussion and this klyided to a scene with raised voices and Ms
Daniels becoming upset. It was then decided By Mot to immediately implement the decision
but to consult with Ms Daniels and other affecteddKiaea staff about it. This was an instruction
from the acting CEO, Mr Withrington, to Mr Rangihau For various reasons the hurried
discussions that then took place were unsatisfaetod inconclusive. One major reason is that is
that Ms Daniels and MTS had retained different Weas to whether the format change was purely
an operational matter for management to make aedsabout, or whether it was an employment
related matter requiring communication and consahliawith Ms Daniels, Mr Wilcox and other
affected staff, and their representatives, befagefmal decision was made.

[89] I regard the latter view as the correct oné bfind that MTS did not deal with Ms Daniels in
good faith in its handling of the change of format significant change to the conditions in which
Ms Daniels performed her work was decided upon. dNobt technically one person can present
just as well as two, but if as Ms Rangihau saidtthe presenter format had been decided upon
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partly because of considerations of training, aberiice and experience, Ms Daniels should have
been consulted before the decision was made. eTimedters were personal to Ms Daniels and
directly affected her in her employment.

[90] I consider that the change would not have ireguher to perform a different job so that her
agreement had to be obtained, but it did affecthking conditions and therefore communication
and consultation with her was required before asgigion to change was finally made.

[91] Events for which nobody should be blamed adpproval being given for Ms Daniels to take

leave at the same time as the training and induetieek. Given the view MTS had that the format
change was not an employment issue but a resoissies, her absence from that week would have
made no difference to what happened. MTS wahirdn implementing a decision already made
rather than consulting about it first.

[92] Before the decision had probably been madel ddecember 2005 an amendment to the
Employment Relations Act was passed to clarify #wwpe of the duty of parties to any
employment relationship to deal with each othemgood faith. The amendment provided at
s.4(1A)(b) that good faith requires the parties;

...... to be_active and constructivie establishing and maintaining a productive
employment relationship in which the parties ammoagst other things, responsive and
communicative

(my emphasis)

[93] I find that MTS was inactive and uncommunigatin relation to the change of presenter
format, which | find also was an important aspe€ttloe employment relationship and its
performance. Mr Withrington said he had seenctienge as a resources issue but in my view it
extended further than the number of cameras availid affected a human resource, an employee
Ms Daniels. To be active in maintaining a prodiecemployment relationship MTS should have
sought dialogue with the Te Kaea presenters anckroitaff before making a decision.
Communication by MTS of the ideas it had for Te &&e&s required. Even after the decision was
made there was no communication of it by MTS toDdsiiels. She found out through a different
channel.

[94] The lack of communication and consultationsealisuspicion, distrust and resentment on the
part of Ms Daniels and Mr Wilcox about the reals@a Ms Rangihau had for deciding upon the
format change. It is not surprising that Ms @dsiconsiders that a power game was being played
with her by Ms Rangihau. Neither is it surpristhat she complained of feeling unsafe in her
workplace due to the behaviour of Ms Rangihau.

[95] In the circumstances the failure to observetatutory duty owed to an employee was
unreasonable and was therefore unjustified. Tdilatre caused disadvantage in the employment
and conditions thereof, and consequently the asti@hMTS, | find, gave rise to a personal

grievance. Remedies will be considered furtheinahis determination.

[96] Mr Mather in his evidence acknowledged that Maniels had rightfully understood the
format change to be a change in her employmenttande a change of significant degree.
However the change has not been implemented whdectise has been proceeding and Mr Mather
said there will be consultation about it first.ed@ntly MTS has commissioned a survey, the results
of which apparently support the two presenter fdrooarently being used.
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[97] Although Ms Daniels was not to blame for tpi®blem Ms Rangihau did not see it that way
and her regard for Ms Daniels as a willing and perative employee, already dented by the protest
issue, decreased even further as a result.

Homophobic commentsrelated directly to M s Daniels whanau relationship and sexuality

[98] There is no dispute about the comments therasethat were made by Ms Rangihau to
another MTS employee, who was also a close fridmdsoDaniels. There can be little dispute that
the making of the comments gave rise to a persgnalance. This particular problem has
lingered on unresolved, further contaminating thpkeyment relationship.

[99] On Friday 14 January 2005, Ms Rangihau was ipoolroom and bar nearby to MTS’s

premises. Quite a few other MTS employees were @tesent winding down after the intensive
week of staff training and induction.  During salission Ms Rangihau had opened up with Ms
Annabell Lee-Harris about particular issues witk thtter's employment at MTS, Ms Rangihau

warned or advised Ms Lee-Harris not to involve BEraith other people’s problems. This was a
clear reference to the single presenter format ameexd to staff earlier in the week. At a meeting
Ms Lee-Harris had spoken up for the pair of Te Kpessenters who would be affected by the
proposed change of format in the programme. MsHa®is responded to Ms Rangihau by saying
she had loyalties to Ms Daniels who was her béstdrand godmother to her son.

[100] There is no dispute that in continuing thiscdssion Ms Rangihau referred to Ms Daniels
partner Dr Leonie Pihama as “that dyke Leonie” aanl that she was “the problem” because she
was “fucking up Ngarimu.” Ms Rangihau added that Maniels and Dr Pihama “couldn’t control
their pillow talk.”

[101] These remarks were quickly reported to MsiBlamand just as quickly became the subject of

a personal grievance raised by her. Dr Pihansalg incensed by the remarks but, as a director
of MTS rather than an employee, endeavoured to bay® addressed through the Board. The

dispute was reported in a newspaper.

[102] Ms Daniels grievance, which covered earlgsues that had arisen as well as Ms Rangihau’s
remarks, went to mediation in early February. lagees tendered then by Ms Rangihau have not
been accepted by Ms Daniels because they did rieh@xo Dr Pihama and their whanau. A
whanau hui was agreed to be appropriate but hagehddken place because of issues over where it
should be held and who should attend. HowevelRdsgihau and Ms Daniels now have some
greater certainty about what must happen in thgandg following the intervention of an elder of
their iwi who spoke forcefully during the investiga meeting.

[103] Ms Rangihau’s remarks were deeply offensivévis Daniels and discriminatory of her and

her partner Dr Pihama. The remarks were mada jpgrson who was Ms Daniels’ employment
supervisor and from her iwi, they were made tovinerk colleague who was also a close friend, and
they were made about a person who was her pardeslgo in a position of governance at MTS.

[104] The remarks strongly denigrated Ms Danielshwegard to her sexual orientation, family
status, intelligence and her honesty and integritfhe same is true of Dr Pihama. = The meaning
of the remarks was that Dr Pihama was sexuallygyeey that she had exploited and controlled Ms
Daniels who was not capable of thinking freely amtkpendently, and that the pair had no regard
for the separation between their respective radedir@ctor and employee of MTS and no regard for
obligations of confidentiality attaching to thosdes.
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[105] The fact that recent conflict remained unheso between Ms Rangihau and Ms Daniels over
the protest issue, inevitably coloured the way MsiBls felt about Ms Rangihau’s remarks when
she was told of them. They were unlikely to égarded benignly as throwaway remarks that had
been made by Ms Rangihau thoughtlessly while Igttiff steam and when lubricated by alcohol.

She had made the remarks despite the bond of famdythe responsibility of her senior managerial
employment position.

[106] It is clear that Ms Rangihau regrets the mkmaand makes no excuse for uttering them.
Undoubtedly she had been under a huge burden #iadgeginning of MTS and became frustrated
by the issues that had arisen with Ms Daniels. acdept that she is not homophobic, but | also
consider it was reasonable in the circumstanceBlfoDaniels to believe that she was.

[107] If Ms Rangihau had had a concern about infdram passing improperly between Dr Pihama
and Ms Daniels, the appropriate person for her asamager to take that up with was the CEO.
Instead she took up her concerns in completelyntoeng place and with the wrong person. For
that reason her concerns themselves cannot justifyactions. | find that Ms Rangihau at best
could only infer from circumstances that informatiabout the appointment of the new CEO had
been passed on to Ms Daniels by Dr Pihama, buatlitfiat inference was not a reasonable one.

[108] | accept from the evidence of Ms Daniels &rdPihama that this information was not shared
between them before the announcement was made tstdff generally, and that Dr Pihama was
well aware of and had observed her obligationsdiseator. Under s.28 of the MTS Act a director
must not disclose to any person confidential infation, being information about MTS that the
board has determined must be treated in confidence.

[109] Mr Mather, who was present throughout theestigation meeting and heard all of the
evidence of MTS employees and also that of Dr Pdyamecepted when giving his evidence that
there had not been a breach of confidentialityelatron to any information shared between Dr
Pihama and Ms Daniels.

[110] In its statement in reply MTS has assertet the relationship between Dr Pihama and Ms
Daniels “is problematic.” That relationship was fewer known to Ms Rangihau even before she
approached Ms Daniels to ask if she would workMdrS. Dr Pihama was already a director of
MTS at that time. MTS cannot later be heard dgp that the cause of this problem was the
existence of the relationship, when they were aethre of it at the time of engagement. If ¢gher

was a problem, it was one that MTS had invited.

[111] A compounding factor in this particular prebi is that although Ms Daniels asked to be told
what action MTS had taken against Ms Rangihau beeicomplained of remarks, she was denied
that information, apparently on the grounds thavas protected by the Privacy Act 1993. That
reason it seems was also given to the Board of Mfi&n it sought the same information on behalf
of Dr Pihama. Ms Daniels complains that the siéeaf MTS over the action it took has denied her
closure of this particular problem. | agree tsla¢ was entitled to be given some idea of how Ms
Rangihau had been dealt with and not merely tadd phivacy considerations prevented her from
being given that information.

[112] | accept that Mr Mather the CEO of MTS actedlegal advice, but | find it unlikely that a
CEO required to perform his functions “subject h® tcontrol and direction” of the board of
directors could have legal grounds for withholdinfprmation directly relevant to those functions
from those who had been appointed to governanes inlthe organisation. Sections 36 and 38 of
the MTS Act make the roles of the CEO and the bokedr in this regard. As the directors were
the mind of MTS, the agency retaining the privatéolimation, there could be no external
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disclosure if the CEO communicated that informatmithem.

[113] Ms Daniels sense of grievance about Ms Ramgghremarks has been exacerbated by the
extent to which MTS took any appropriate discipiinaction over the conduct. The action it did
take is referred to in the notes dated 17 March52®@de by Mr Mather who answered some
guestions about the way he had dealt with the ctindds Daniels regards his action as inadequate
action, and | agree.  As Mr Mather wrote in iages (which remain suppressed from publication
by order of the Authority) Ms Daniels had expressedoncern to him “that it appeared Ms
Rangihau was not made accountable for the offensg&reonal comment.” Dr Pihama from her
position as a director of MTS had also request@gr@apriate action” to be taken.

[114] In his evidence Mr Mather said that Ms Dasiead made her view clear to him that Ms
Rangihau should be severely reprimanded for mattiegemarks.  Although those remarks had
been uttered off-site and after work, they wereedly to do with work-place matters and they
should have been dealt with more strongly as mbgciwithin the employment relationship.

[115] Although some apology has been made by MgglRan to Ms Daniels, it is clear that this
particular employment relationship problem is net gettled and now must be resolved by the
Authority with an appropriate remedy.

Being Marginalised in Ms Daniels role as News Pr esenter

[116] Two instances in particular of this were Highted in the evidence; the presentation of a
news break announcing Mr Mathers appointment as,GB@ participation in special productions
such as the Christmas programme. | do notdisg@ecific grievance arising under this particular
head of complaint.

[117] Contractually Ms Daniels is employed as a Bk@ay News Presenter,” with normal hours of
work from 5pm to 9 pm. Contractually therefore $las no entitlement to take part in Specials that
are not News programmes. If the selection prodessegarded by MTS as an exercise of
management discretion or prerogative, the prodessld at least be transparent so that employees
like Ms Daniels are given some idea of how theynught be chosen for extra-contractual work.
Secrecy around the process may only engender inogegs a feeling that management has no
confidence in them, if they are not consideredtli@r work. Employees may also have reasonable
expectations that a good employer in a large osgdion will make available to them opportunities,
if they arise, for increasing their skills and gamwider experience.

[118] The circumstances surrounding the CEO-NeweaBiseem to me to have been symptomatic
of the breakdown in the relationship between Ms di#@au and Ms Daniels. The root of that
problem is dealt with under other heads of complainthis determination. It was also an
exceptional event because of uncertainty as to wihermnnouncement would be made during the
day and Ms Daniels did not usually arrive at wonkill8.30pm or later.

[119] Not just this particular complaint but sevesthers made by Ms Daniels have highlighted the
unsatisfactory situation that exists while Ms Dén#ill has no job description, or “Role Profila$

it is called in her employment agreement.  teéf@e recommend that one is drawn up as quickly
as possible. Ms Daniels is entitled to be coesludtbout its contents, as it was intended to keeta p
of her agreement and under ss.64 and 65 (beforeDdgmember 2004 amendment) of the
Employment Relations Act, she had a right to hdw® information in writing and to have time to
consider it before entering into the agreement.
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[120] The absence of personnel policies and a jedcrption have contributed to many of the

problems that have arisen in this case. Ms Datoelked for greater certainty and precision about
her terms of employment, but was unable to find itPolicies are now being introduced. The

contents of employment agreement should be reviemddinalised between Ms Daniels and MTS

as a matter of urgency.

[121] Another term of employment that has been exghl by MTS is Ms Daniels right to have, at
least once a year, a “formal performance review.She has not had one, apparently because there
IS no job description or role profile to base aieavupon.

[122] Many of the matters raised against Ms Dan®IsMTS in the course of the Authority’s
investigation, were matters of performance. Whettenot there was any basis in fact for these
criticisms of her, Ms Daniels should not have besibjected by her employer to a public
performance review in this way. There is a pdoce in the agreement and it should have been
followed. Presenting evidence critical of Ms Dasiperformance was not a proper response to her
employment relationship problems. | refer to th@ence about her styling on air — clothes and
jewellery — her attendance at briefing sessiongd,lear inclination to raise issues she may have with
her employment and performance of it, and her offranner and the way she carried herself.

[123] MTS’s presentation of its response to Ms [@Enihas unnecessarily added to her
embarrassment and will be taken into account irsicening remedies.

Unprofessional and unreasonable dealings by management towards Ms Daniels

and

An ongoing experience by M s Daniels of isolation and stress within her working environment

[124] | deal with these heads together. | hawsdbthat in three respects Ms Daniels was treated
unreasonably and unfairly.  The actions cumulativeave undoubtedly made the working
environment unpleasant for her. This has it increased while the problems remain
unresolved in relation to the protest issue, thes@mter format and Ms Rangihau's offensive
personal remarks made on 14 January. The lastigmn and the lack of resolution to it has
probably had the greatest effect on workplaceiogiat

[125] Ms Rangihau is in an invidious position, lgpithe maker of the remarks and also being a
senior manager of Ms Daniels. It is understaledtiat she has wished to keep out of the way of
Ms Daniels to avoid exacerbating the problem shsed.

[126] The resolution of the employment relationspiwblem lies in addressing the matters that
caused the deterioration in the working environmenthat will be done with consideration given
to appropriate remedies.

[127] 1 do not consider that Ms Rangihau acted \lig deliberate intention of forcing Ms Daniels
to resign. In my view she was motivated by hevrgirdesire to see Maori Television succeed and
build its reputation.  Her intention was to moiid Daniels into Maori Television, according to
the particular vision and the aspirations Ms Raagihas in relation to it.  Bitter experience no
doubt led her to try and avoid mistakes that cbaotad to the collapse of forerunners of MTS.

[128] | do not find that Ms Rangihau consciouslylied Ms Daniels in any physical sense but | do
consider that she sought to exert her managememérpto overcome the strong will that Ms
Daniels obviously demonstrated she had. It is @mwithat Ms Rangihau too is a person with a
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strong will, but the handling of the change to presr format was autocratic and seems intended to
show to Ms Daniels who the boss was.

[129] That all these problems arose during thehlmftMaori Television, is some explanation but is
not an excuse for them.  Understandably during start-up phase priority had to be given to
getting programmes to air rather than bringing uigim reporting lines, good communication from
and with employees and the attending to generalahurasources matters that any large employer
has to make proper provision for. If senior maragnade themselves approachable too readily
and informally by employees, it is in the hand$vbifS now to bring a change to the structure and
make it clear to employees.

Determination

[130] For the above reasons the Authority findg thaa number of significant respects MTS acted
without justification towards Ms Daniels in her daynent and that by doing so MTS caused her
disadvantage in that employment or in the condgionit.

[131] Applying basic principles of law that emplognt relationships generally are subject to, the
Authority has found that MTS acted unfairly and easonably and in breach of the employment
agreement and statute law. At the heart ofghrsicular employment relationship there is much
more governing the parties conduct towards eackrdtimn these general rules. There is the
kaupapa of MTS, originating from the nature andppse of MTS as an organisation. MTS has
been accused of ignoring its kaupapa in the wagatted Ms Daniels.

[132] MTS has expressly undertaken to operate amdk @ccording to a number of the ten values
that Professor Walker said formed the matrix ofgega Maori. The values of Rangitiratanga,
Manaakitanga, Whanaungatanga, and Wairuatanga lese referred to in the recent Code of
Conduct for employees of MTS. The Code is a chéngt MTS as a fair and reasonable employer
can be expected to follow, as well as its employees

[133] From my understanding of those values as theye explained by Professor Walker, the
conclusion is inescapable that they have not béserged, at least in so far Ms Daniels and her
particular problems are concerned. The qualdfeshieftainship were not displayed towards Ms
Daniels by MTS through its senior management withabling behaviour. Neither was there
behaviour exhibiting kindness, care and supporatds her in relation to the matters that gave rise
to her grievances. The offensive personal remafiids Rangihau were not made in the spirit of
wider kinship. Values incorporating qualities espect, integrity, compassion, wisdom, keeping
people reasonably informed, communication faceat®fand others were disregarded at times in
connection with the complained of behaviour of Md%ards Ms Daniels.

[134] The failure of the employer in this regardshadded to Ms Daniels sense of grievance,
because she is committed to tikanga Maori and wagmaployee of an organisation which is
intended to have the same commitment as its foiordat

Compensation

[135] The remedies sought by Ms Daniels are congiemms an apology, costs and specific
recommendations to be made to MTS by the Authoritit.is accepted however that the Authority
cannot legally impose on anyone a requirement ¥e gn apology. An apology that is forced
waters down its effect and is also impracticabla esmedy.
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[136] The statement of problem specified $30,00€hasamount of compensation sought for injury
to the integrity of Ms Daniels and humiliation seriéd by her. At the end of the investigation
meeting Mr Mair asked the Authority to disregardtteum as an upper limit on compensation and
award a higher amount, if | found the circumstangasanted that.

[137]1 am invited to fix a global sum to compersdbr the accumulated harm caused to Ms
Daniels by the several grievances that have beablshed against MTS. | agree that is the most
realistic and practicable way of addressing thestjore in the circumstances where a series of
grievances have arisen close in time and are cteshém some extent.

[138] There is evidence of the makeup of Ms Dangld the extent of her ability to take in her
stride the conduct she experienced and complaihedlbis clear to me that she does not have any
special or above average ability in this regartller personal sensitivities are well illustratedtbg
request she made by memorandum to MTS managem@at November 2004, for agreement “that
we will all work to ensure a healthy, respectfulasomfortable working environment.” At that
stage the problems she would experience had baegyn. For her the workplace proved to be
anything but healthy, respectful and comfortable aagrettably this case has been a gruelling
reminder of what she has experienced.

[139] Mr Mathers in his evidence accepted that MsiBIs had suffered whakama as a result of the
protest issue, the issue over Ms Rangihau’s remaris other conduct complained of. | note in
the description of whakama containeddnod Health Wanganui v Burberf2002] 1 ERNZ 668, at
page 682; it is said that ...... “to be whakama isddput out of one’s place’, ‘pushed off a secure
base’. It seems to me that the remarks made byRElsgihau about Ms Daniel’s sexuality,
intelligence and relationship with Dr Pihama wezeeived as out-casting and destabilising.

[140]1 too am satisfied that Ms Daniels has sw@teishame, embarrassment, humiliation and
general distress and anxiety, as a result of thestified action and conduct MTS has been found
by the Authority to be responsible for.  That hliation has been deep, prolonged and public.
There is compelling evidence of it from Ms Danibtsrself and from her mother Mrs Harata Day,
Dr Pihama, her colleague Mr Wilcox, and others.

[141] The remarks made by Ms Rangihau on 14 Jan2@0p caused significant distress to Ms
Daniels when she heard about them soon after. ereThave been newspaper articles about those
remarks and other aspects of the case. Sometakiharting has been inaccurate. The children of
Dr Pihama and Ms Daniels learned of the remarksMs Daniels observed the further strain that
was placed on her grandfather's already frail ineathen he had to be told about what had
happened to her, in trying to spare him the shdckeading about it in the paper. During the
investigation meeting Ms Daniels learned what achad been taken against Ms Rangihau. She
found it to be inadequate, increasing her sense@blbeing valued and respected by MTS.

[142] Given the commitment of Ms Daniels to the smawf MTS, the failures in respect of its
kaupapa has also aggravated her hurt feelings.

[143] The nature of the investigation meeting atsdprocess inevitably added to her trauma, but
some of the conduct of MTS while taking part icaused unnecessary further grief. Mr Mathers
was genuine and sincere when he said on at leasseéparate occasions, without prompting, that
Ms Daniels was a “dignified, respected and protesai broadcaster.” However it could only
have perplexed and dismayed Ms Daniels to heaobirast the opinions others put forward about
her on behalf of MTS.  While Mr Mathers was doinmig best to be conciliatory others were
pulling MTS in the opposite direction so that itpapred there was a lack of coordination in the
drive to resolve this dispute in the most consimectvay for all concerned. People are entitled t
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their opinions about Ms Daniels but in my view idsvunhelpful and harmful for some them to be
aired to the extent they were.

[144] The investigation meeting was deliberatelyaiured by the Authority to allow everyone a
say in addressing what had taken place, but wehotrerall objective of reconciling employer and
employee. This carries with it a need for sonseigline in deciding what should be said and what
is better left unsaid. @ What seemed to be perdoga issues raised by MTS against Ms Daniel
should, if they had substance, have been addressddr the employment agreement in a
performance review. Some of these issues -ngtghd attendance at afternoon meetings — were
said by MTS witnesses to be no longer a problem,aother — location of Ms Daniels desk in the
newsroom was accepted not to have been somethengahresponsible for.

[145] The prolonging and adding to Ms Daniels huaiibn during the investigation meeting will be
reflected with an increase in the compensation shatulld be awarded. | make my assessment of
compensation on the basis that there has not be&massal and that it is likely the employment
relationship will in time become successful anddoiciive again.

[146] | find that there has been no contributiorthivi the meaning of the Employment Relations
Act to the situation that gave rise to her griewemc Her remedies are not to be reduced on that
account.

[147] 1 consider $16,000 to be the sum appropti@teompensate for the accumulated harm caused
by MTS to Ms Daniels in her employment. MBSrdered to pay that sum under s.123(1)(c)(i)
of the Employment Relations Act.

Recommendations

[148] The Authority acknowledges that MTS has puicin resource into trying to resolve the
employment relationship problems of Ms DanielsA further indication of the seriousness with
which MTS has treated this has been the attendaince CEO, Mr Mathers, throughout the seven
days of the investigation meeting. He parti@paactively and constructively several times and
when he was not speaking he listened attentivelglitehat was said. From the leadership he
demonstrated he was seen by Ms Daniels and theoAtytho have a vital part to play in the
immediate future in restoring her employment relahip and workplace harmony in general.
As he did not start with MTS until February it malgo be an advantage that Mr Mather was not
involved in any way in the earlier events thattedhis case.

[149] The damaged personal and family relationshigisveen Ms Daniels and Ms Rangihau and
their repair, are matters beyond the scope of tihdkity’s determination. They are appropriately

to be addressed away from the workplace, at Ru#itekhouse of their whanau, as their elder has
guided.

[150] As far as the equally important work relasbip goes, as | mentioned during the meeting my
view is that its repair may require the assistaot@ person they both can trust to act as an
intermediary between them. Drawing up a charterthef conduct they can agree should be

displayed towards each other in the workplace, hedy. That is not to say that Ms Rangihau can
be limited in the proper exercise of the powersieduand responsibilities she has in her managerial
position. It should be some reassurance to ME® dhthe end of the investigation meeting Ms

Daniels emphasised that she does not questionrénegative of management to make decisions
affecting her in her work for the organisationheSloes ask for communication, consultation where
appropriate — she asks to be kept informed of wdhdiappening, in accordance with the shared
value and guiding principle of Kia Marama.
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[151] It seems likely that MTS of its own motionshalready made it a priority to complete and
publish all necessary and desirable workplace phaes, policies and rules, if there are any that
remain unavailable to employees.  Neverthelesan do no harm, and the circumstances of this
case support this approach, for the Authority,eagiested by Ms Daniels, to recommend that those
procedures, policies and rules, extend to covdyinglin the workplace. As in more recent times
there has grown a better understanding of the @atnd incidence of workplace bullying, it would
seem desirable for any employer the size of MTBatee such policies. They may serve to prevent
an occurrence of this type of conduct, as wellreswshow cases of it are to be properly dealt with.

[152]1 recommend to MTS that in formulating poéisi about workplace bullying that it
incorporates the particular values and kaupapaefbtganisation, that it gives recognition to this
conduct as a workplace health and safety issudhatdt makes provision to educate management
and staff so that they may recognise particuladaochand behaviour that constitutes bullying and
so that they become aware of the harm that suatiucbmay cause.

Costs
[153] The question of costs is reserved to allow3vdnd Ms Daniels or their representatives, an

opportunity to decide for themselves how costs khbest be defrayed between them. If they
cannot come to their own arrangement the partigsapply in writing to the Authority for orders.

A Dumbleton
Member of Employment Relations Authority



