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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] On 2 and 3 June 2005 the respondent Bendontédhmade enquiries into the conduct of the
applicant Ms Olivia Corbett, an employee of the pamy. The outcome was the summary
dismissal of Ms Corbett. A few weeks later representative, Mr Patterson, wrote to Bendon and
complained that for various reasons the enquiri@d been carried out unfairly and that Ms

Corbett’s dismissal had been unjustified becausestivere no grounds for it and a fair procedure
had not been followed.

[2] The various complaints raised on behalf of Msrl§gtt and which comprise her employment
relationship problem, were addressed by Bendoroirespondence with Mr Patterson. Later the
parties attended mediation to try to resolve thablem, before proceeding to an investigation by
the Authority. That investigation focussed on tixy the employer conducted the disciplinary
enquiry and on the conclusion Bendon reached tieaadtivities of Ms Corbett amounted to serious
misconduct and were such as to justify summary idissh ~ The investigation also examined the
justification for the brief suspension of Ms Cotbby Bendon and whether the employer had
breached the duty of good faith it owed to her.

[3] Bendon is a lingerie manufacturer and retaiteading in that name in New Zealand and
overseas. The company had employed Ms Corbettasmsultant to sell Bendon garments in its
Newmarket store. It concluded from the discipihanquiry that Ms Corbett had a conflict of
interest because she had created her own rangegefié, called ‘Toushe,” and was planning to
manufacture and sell garments under that label @manercial basis. Bendon considered that this
conflict put her in breach of an express provisiothe parties’ employment agreement.



Conflict of interest

[4] | consider that Bendon was presented with goeason for embarking on a disciplinary
enquiry.  Only about six weeks after Ms Corliettl commenced employment, on 1 June 2005 a
community newspaper, ‘Midweek,’ published a stdogpat her under the heading(dung lingerie
designer huge step closer to her Big Break.” The story included a picture showing Ms Cotbet
holding up items of lingerie from “her lingerie kb- Toushe.”  The Midweek story referred to
Ms Corbett’s dream of expanding her label and pioreed that she had been chosen as a semi-
finalist in a Big Break programme. This was désat as an opportunity which “will help her
promote her brand.”

[5] After receiving a copy of the Midweek story MEalei Kitchingman, Bendon’s retalil
operations manager, searched for ‘Toushe’ on tieenat and found a web-site for Toushe Limited.
The site contained a description of Toushe as a Realand company established in 2003 and as a
distributor/wholesaler of the Toushe range of Imgén Oceania and New Zealand. The company
was described as having less than five employegsaaarnover annually of below US $1Million.
The site also gave the following information;

The first range of samples was produced in China #ame yeaf2003] but the
guantity was an issue so the sampling was finishddew Zealand. Toushe is now
ready to be sold and distributed so | am in seath reputable overseas manufacturer
to produce the orders.

[6] When Ms Corbett was asked by Ms Kitchingman2oand 3 June 2005 to explain what her
involvement was with Toushe, she readily admitteat she had designed a range of lingerie under
that name which she said she had reserved the tagbse by registering ‘Toushe Limited’ as
company in 2003. She said she had had samples afeations made up and that her goal was to
start selling her label within about six to 12 et

[7] During the disciplinary enquiry Ms Kitchingmatiscussed with Ms Corbett her concerns that
the latter’'s involvement with Toushe breached tb#oWwing provisions of the employment
agreement;

CONELICT OF INTEREST

19.1 The Employee shall refer to the Company all busimesitacts, and opportunities
of which she becomes aware and which relates tbukaess of the Company.

19.2 The Employee shall not engage in any other emplolyoreretain an interest in
any other business, which directly or indirectlyill wlace the Employee in
competition with the Company. Except with thewdedge and consent of the
Company, the Employee shall not engage in outsidplayment or business
activity, which may affect the Employee’s ability discharge her duties and
responsibilities to the Company.

[8] From the time she entered into the employmeldtionship with Bendon, Ms Corbett had
been alert to the potential for a problem to aitisen her involvement with Toushe. In her evidence
she said that when she had looked over her emplayaggeement with a friend he commented that
clause 19 raised an issue because of the existéfi@ishe.

[9] Ms Corbett explained to Ms Kitchingman that theushe Limited’ web-site had been
commissioned by her in 2003, although her compadyndt have its own web-site, and that
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contrary to the impression that might be conveygthke information given at the web-site, Toushe

Limited was not trading or operating as an esthbtisbusiness. She explained that it had not sold
any product and had not made any profit or obtaiaeyg funding. She said she had simply

designed some garments and had had samples ofntlael®, in pursuit of her dream to establish a
lingerie business. She also maintained that thek@eh segment her garments would target was not
the same as Bendon’s.

[10] Ms Corbett and her representative maintaioell$ Kitchingman that there was no conflict of
interest in the circumstances. This they said wasabise there were no funds, and no
manufacturers, retailers, suppliers or distribuforsher creations, and therefore no “business” was
in existence competing with Bendon in designingpdpicing and selling lingerie. Ms
Kitchingman did not accept that explanation andctaed that Ms Corbett was in breach of Clause
19 of the employment agreement. The breachutf @was considered serious enough to justify
summary dismissal.

Substantive justification

[11] Bendon has sought to justify Ms Corbett’s dssal by pointing to Clause 19, a term of the
employment agreement she had accepted as bindihgrand which prohibited her from engaging

in certain conduct. It is the precise wordingldt term which is important insofar as substantive
justification for the dismissal is concerned. Bing the particular words of the clause, Ms Corbett
and Bendon had chosen their own definition of wdwitstituted a conflict of interest. It is the

second part of Clause 19, and the second sentera&rticular, which is relied upon by Bendon.

That part requires two elements to be present béfare is a conflict of interest;

1. engaging in business activi{the alternative of engaging in outside employmeas not
an issue), and

2. the risk that such activity, if engaged in by Msri@t, may affect her ability to discharge
her duties and responsibilities Bendon.

[12] There has never been any suggestion that Eowsis merely a hobby or only a small family

and friend’s pastime carried on by Ms Corbett fam father than profit. Toushe was intended to
become a business in the normal sense of that armddhe search for manufacturers “to produce
the orders” was | find an activity in relation t@eesent or future business. Engaging in busines
activity and being in business are distinguishaitieations, the former covering a wider range of
conduct than the latter. 1 find it was a reasdmadonclusion for Bendon to reach on the

information it had obtained, that during her empheynt Ms Corbett had engaged in business
activity with Toushe. Through the web-site shaintained, Ms Corbett had kept alive an

invitation to prospective business partners or tgyd¢no make contact with her about Toushe and its
product.

[13] The two elements to the second part of Cldi®seust be read in conjunction with each other.
Activity in relation to a future business will nobnstitute a conflict of interest if it presents nsk

to the employee’s ability to discharge the dutiesl aesponsibilities as required under the
employment agreement. | consider that if pasénbanufacturers or other backers had contacted
Ms Corbett about Toushe during her employment Bitghdon, as she had invited them to do, her
ability to discharge her employment duties and @aspbilities “may” have been affected. In that
situation there would be at least a risk that sbald/compromise her duty of fidelity owed under
an implied term of every employment agreement.

[14] In considering the application of a ‘Conflicf Interest’ clause in another employment
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agreement, the Court of Appeal Tnsco v Communication & Energy Workers Unid®993] 2
ERNZ 779 at page 782, said the following;

Any conduct by an employee which is likely to daméng employer’'s business, for
instance by impairing its good will, or to undermigignificantly the trust which the
employer is entitled to place in the employee, d@manstitute a breach of duty. The
duty of fidelity and good faith carries with it aty not to undermine the relationship of
trust and confidence.

[15] | find that it was reasonable for Bendon toclode that Ms Corbett’s activity in her business
Toushe, compromised her ability to discharge hepaasibility to maintain Bendon’s trust and
confidence in her as an employee. That essentisti extended to frequent occasions of contact
between Ms Corbett and Bendon customers, when apptes could arise for a sales assistant to
interest the customer in another brand of the typeroduct the customer was looking to buy.
Most if not all retailers of products are likely fond it unacceptable to have their customers
attended by sales staff who have an interest imgelnd promoting a rival product.

[16] Because the existence of Toushe and Ms Cdhettolvement with it came to the notice of
Bendon early on in the employment, there was n@dppity for any harm to be caused to Bendon,
but the potential for damage existed and this le&s held to be sufficient to constitute a breach of
duty.

[17] | find it was reasonable for Bendon to conduthat the kind of activity Ms Corbett had
engaged in for Toushe presented a risk. Therealgasa risk that if Ms Corbett found and signed
up with a manufacturer who commenced productiothefToushe range to compete in the lingerie
market, she would not disclose this to Bendon bouild try to remain in Bendon’s employment
until her own enterprise had grown enough to be ablstart supporting her. Whether legally
obliged to or not, she had not revealed to Bendarrtvolvement with Toushe or her plans for her
own company when interviewed for the job, so thweas every reason for Bendon to think that she
would push the boundary of her duty of fidelity en€oushe had started manufacturing on a
commercial scale. A further risk in her employmemas that for the advancement of her brand
Toushe, she would use ideas and information aadjwiele working for Bendon.

[18] In final submissions Mr Patterson referrechbservations made by the Employment Court in
Walker v Aitken[1993] 2 ERNZ 240, where an employee of a haigingssalon was held not to
have breached the duty owed to her employer byngetip her own salon while she remained
employed. This was held to be an action preparatoentering into competition but not an act of
competition itself. The case | find is distimghable, as the decision turned on the content of a
term generally to be implied rather than on an egprterm having its own particular wording as
agreed to by the parties in this case.  Seekamgure partners or backers as Ms Corbett did, may
have been an act of preparation to later on emfento competition, but like setting up a salon it
was a ‘business activity’ — an activity in relatida business - and therefore fell within the
prohibition of clause 19. Working on her desigas Ms Corbett said she had done in the
evenings, was also a business activity in the mstances.

[19] On 3 June when her explanation was soughtCldibett and her representative had tried to
downplay the state of her plans for Toushe. Témyg she had ‘ambitions’ to develop her own
brand and that it was a ‘dream’ of hers to do s@ matter of future aspiration. | consider that
Bendon was justified as viewing her activities eklsing a manufacturer to produce orders as
crossing the line to reach a stage where she wasnflict with her employer. | find that

following its disciplinary enquiry Bendon was lefith reasonable grounds for believing that Ms
Corbett was guilty of misconduct by breaching atef her employment agreement, the conflict of
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interest provisions at clause 19. | find thregt breach was sufficiently serious to justify summa
dismissal.  Objectively, a fair and reasonable leygy would have taken that action in the
circumstances.

[20] Bendon was entitled to protect itself as farpassible from all competition, even ‘David and
Goliath’ competition. No doubt like any other fiaan, lingerie has its potential for unknown new
designers and their labels to rise from obscuny eapture a share of the market.  Production is
an important step to be taken along the way toshatess. It can be expected that Ms Corbett
would have been trying to win over prospective leaskby presenting herself as a designer of
serious intent, not just a dreamer. The lackarhmitment to her job she expressed during the
disciplinary enquiry, showed Bendon where her ggetay and where she was directing her energy.
Ms Corbett tried to downplay the information givett the Toushe web-site as containing
exaggeration, but the purpose of exaggeration usllysto attract attention, in this case that of
potential business partners.

Procedural justification

[21] Ms Corbett also complained that her dismisgad procedurally unjustified.  In this regard a
raft of complaints was presented on her behalAlthough still within the probation period under
her employment agreement, she was just as mudkedrtt be treated fairly and reasonably as any
confirmed employee.

[22] | find that Ms Corbett was given notice of thresconduct alleged against her and given an
opportunity to obtain representation before attegdhe meeting of 3 June at which the allegations
were enquired into. She was told, | find, thahagssal was a possible consequence of any findings
made by the employer adverse to her. She was sispdrom work, but this was only for a day
and was on pay, and the suspension was in any @veonformity with an express term of the
employment agreement. No material disadggnteas suffered by Ms Corbett.

[23] Much was made of the location at which the wengtook place.  Although it was
unsatisfactory to have it conducted in a publicceléa food hall) | am satisfied this came about
partly because Ms Corbett and her representative weable to meet at Bendon’s head office, as
the company had reasonably requested of them. imdetitere would have avoided the criticisms
made - with a good deal of hindsight - about ttgpe&t of the enquiry. | do not consider the
disadvantages in the location materially detradtech the fairness of the enquiry, and Ms Corbett
and her representative seem not to have been etbtBom putting up a spirited defence to the
allegations of misconduct.

[24] Neither is any unfairness evident in the amnstiances in which Ms Corbett sought to resign
her employment during the disciplinary enquiry oduBe. She offered to resign on her own terms
which were a departure from the employment agreéraed therefore required the consent of
Bendon. Her proposal was not acceptable to Bemduch did not, | find, purport to prevent her
resigning in accordance with the employment agreenfieshe wished. Bendon made it clear that
the disciplinary enquiry would be continued to dasmn while she remained in its employ.

[25] | find that the disciplinary enquiry was trated on the afternoon of 3 June after Ms Corbett
and her representative left and did not returndariBendon’s conclusions, as it had reasonably
expected they would do.  Bendon acted then wnthecessary haste, by ringing Ms Corbett up at
her home to tell her she was dismissed. Bettemgits should have been made to communicate
with her at another meeting held in person, thieWahg week if need be.  This lapse must be put
in perspective however. As grounds for dismibsale been established and as a substantially fair
process had otherwise been followed, it would beadwall proportion to hold the dismissal to be



6

unjustified only because of the mode Ms Kitchingmeed to communicate that decision to Ms
Corbett.

Determination

[26] For the above reasons | determine that Bendmh not dismiss Ms Corbett without
justification. 1 find that the employer was reaably able to conclude that she had breached the
express provisions of the conflict of interest skain the employment agreement. She had done so
in such a way or to such an extent as to amounbtaluct that justified dismissal. The test of
justification at s.103A of the Employment Relatigkst 2000 has been met by Bendon, | find.

[27] | also find that the disciplinary enquiry caraded by Bendon on 2 and 3 June 2005 was a
substantially fair and reasonable one in the cistances. Ms Corbett's suspension in the
circumstances was not unjustified and caused neriahtlisadvantage in her employment. There
was no breach by Bendon of the employment agreearahino breach of the duty of good faith
imposed by the Act.  The employment relationghipblem is resolved in favour of Bendon.
Consequently no orders are required to be madestghat company.

Costs
[28] The parties through their representatives MlSand Mr Patterson, are to confer with a view

to resolving by agreement any question of costsirayifrom this investigation. If any issue
remains an application in writing may be made ®Aluthority asking it to fix costs.

A Dumbleton
Member of Employment Relations Authority



