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Acknowledgment
[1] I would like to acknowledge the patience of botlitipa with respect to the

delay in the issue of this determination. Aftee tAB2 February earthquake the
Authority was unable to access its building foregal months to retrieve its files and
importantly its notes of evidence. | sincerely efgany inconvenience this delay has

caused.
Parental Leave complaint/ Employment relationship poblem

[2] Tanya Cooper began working at Christchurch Cadinoged (the Casino) in
September 2003 as one of the Casino service sfalffe was promoted through a
variety of positions in Food and Beverage to a rganeent role. Her previous roles

at the Casino included Team Leader, Supervisorfatidg Service Shift Manager.
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[3] In October 2007 Ms Cooper was promoted to the wfleService Shift
Manager (Shift Manager) in which she assisted tbedFand Beverage Services
Manager. At the material time she was paid an ansalary of $40,165. In her
spare time Ms Cooper studied towards a BacheldCawhmerce degree which she
completed in November 2009. She also completed Glasino’'s Leadership
Programme in 2008. Ms Cooper said her studies teegeted toward a career at the

casino.

[4] On 9 February 2009 Ms Cooper applied for, and wastgd, parental leave.
She was advised that her position as Shift Manageitd be kept open for her until
the end of her parental leave with her first rasdeday back at work being 16 May
2010.

[5] On 15 April 2009 Ms Cooper commenced a period ofuahleave. On 30
April 2009 Ms Cooper gave birth to a baby boy.

[6] Her parental leave subsequently commenced on 172008.

[7] On 8 June 2009 a new Food and Beverage Serviceagdamvas appointed,
Blair McIntyre. His first task was to review thérugture of management for the
Casino’s restaurants and bars. After reviewingnla@agement structure for the food
and beverage department, Mr Mcintyre discussed tén Chief Executive of the
Casino, Brett Anderson, a proposal that the depantine restructured.

[8] On 20 May 2009 the Casino sent Ms Cooper a letvafirening that her

position of Shift Manager would be kept open uthtd end of her parental leave.

[9] On 23 July 2009 Ms Cooper received an email fromMdintyre seeking
final input and thoughts on a proposed new food l@kerage management structure
with new positions. The new structure hierarchgudoent was attached to the email.
Ms Cooper did not open the email on the day it s&st and when she did open it
some days later it was after the timeframe forl finput.

[10] On 31 July 2009 Ms Cooper met with Mr Mcintyre fbe first time and was
given the job descriptions for the new positionsls Cooper applied for and was
interviewed for the positions in one interview tieavered her application for the new

roles.
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[11] Ms Cooper was then advised that she had been wssiat in all of her
applications. At a follow up meeting with the hum@source team on 1 September
2009 Ms Cooper was told that she could be a Susmmaraf one of the outlets, the
Grand Café, and that her current pay rate wouldrbeected for six months but after
that it would reduce to the Supervisor pay raténisTposition was at a lower level

than the position Ms Cooper held prior to commegdiar parental leave.

[12] In October 2009 Ms Cooper was told by a friend tet Casino was not

entitled to disestablish her position whilst ongudal leave. She instructed a lawyer
and on 21 October 2009 her then lawyer, Sarah Waggesed a personal grievance
that the actions around the restructuring amoutaea breach of the duty of good
faith and had disadvantaged Ms Cooper. A pardes@ke complaint was raised at the

same time.

[13] On 22 October 2009 by email the Human Resource §Emnat the Casino,
Phillip Lattimer, responded to that letter. He igdd in his email that the Casino was
surprised to receive the letter and that all bissas needed to be able to reconfigure
themselves in response to changing requirementsrekerated that the Casino was
offering ongoing employment with a role in Food @&®lerage and salary protection

for six months.

[14] On 23 October 2009 Ms Waggott responded to Mr iettiand advised that
the decision to restructure was made without caéasoh prior to the email of 23 July
2009 whilst Ms Cooper was on parental leave and ihavas not tenable that
Ms Cooper’s position was disestablished becauseetrised roles were substantially
similar to the position Ms Cooper held at the comosenent of her parental leave.

[15] There was then some further correspondence in Deme909. Ms Cooper’s
position was then formally put by her then lawy&rant Slevin, in his letter of

29 January 2010. He advised, amongst other matténat letter, that:

We advise that your position on Tanya’'s redundasayot accepted.
We do not regard the new position of Gallery Mamags

substantively different to Tanya’s previous role @ervice Shift
Manager with overall responsibility for the GalleryDur view is that
she should have been appointed to that role or oh¢he other
management-tier roles as part of the restructugngcess.

Her position as Service Shift Manager has beensthbéished and
you have accordingly made her position redundaniesshe is on
maternity leave, despite your undertaking to keepjbb open for a
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period of 12 months. The issues which led to ¢is¢ruicturing of the
Food & Beverage department were present before leave
commenced and cannot afford you a defence to la@mdhat her
redundancy was both procedurally and substantiuejystified.

Tanya will not be accepting the lower-level positimu have offered
her and has been distressed and disappointed by falure to
respond to her legitimate concerns.

[16] The parties attended mediation in early April 200the matter was unable to
be resolved. Ms Cooper did not return to the Qaaiter her period of parental leave
ended. A statement of problem was lodged on 2% R010 with the Authority

stating the problems that Ms Cooper wanted the éitihto resolve as follows:

. That Ms Cooper was dismissed by the Casino as dseltr of a
substantively unjustified and procedurally unfastructuring process.

. That Ms Cooper was unjustifiably disadvantaged Hwy action of the

Casino.

. That the Casino breached its duty to act in godat taward Ms Cooper.

. There was a breach of s.41 of the Parental LeadeEanployment
Protection Act 1987.

. That Ms Cooper was disadvantaged by the actiotiseo€asino in terms

of her rights and benefits in respect of pareraté.

[17] Ms Cooper initially sought reinstatement, but sgjosstly obtained another
position that she commenced on 28 June 2010.

[18] Her claim for dismissal and/or disadvantage untier Parental Leave and
Employment Protection Act 1987 (the Parental Led&wt) is expressed in final
submissions to be in respect of a breach of s.4alternatively s.49 and also in
respect of a personal grievance for unjustifiedngésal and/or disadvantage under the
Employment Relations Act 2000.

[19] Ms Cooper seeks either 66 weeks of lost wages ftdnseptember 2009 to
15 December 2010 being $50,978.65 or alternati8élyveeks from 16 May 2010 to
15 December 2010 being $23,944.52. Either awar ibe reduced by the sum
earned in mitigation between 28 June 2010 and X&iber 2010 of $15,558.46.
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[20] Ms Cooper also seeks compensation in the sum ofo8Q0for hurt and

humiliation together with an award of costs.

[21] The Casino says in its reply that Ms Cooper’s parsibf Shift Manager was

disestablished in August 2009 whilst Ms Cooper wasparental leave as part of a
genuine restructure of the food and beverage depatt It says that following the

disestablishment of Ms Cooper’s position she wastgd security of employment
and the preservation of her pay rate for six moffithi the date of her resignation.
The Casino does not accept that she was dismisge@ther than she resigned from
her employment. It does not accept that it breddhe provisions of the Parental

Leave Act.
The issues

[22] The Authority will need to consider the followingsues in is determination:

The rationale behind the restructuring of the foadd beverage

department management.

. Was Ms Cooper dismissed from her employment orstiel resign and,

if she was dismissed then when did that occur.

. Was Ms Cooper’s position genuinely redundant to rdrgpiirements of

the Casino?

. Was the procedure fair and reasonable and in aacoed with the
statutory obligations of good faith and the obligas, duties and rights

under the Parental Leave Act?

. If Ms Cooper has a parental leave complaint underRarental Leave
Act or a grievance under the Employment Relatiors 2000, what
remedies should be awarded, are there issues dafation and/or
contribution, and if there is to be an award oft lagges, from when

should that be assessed?
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What was the rationale behind the restructuring ofthe food and beverage
department?

[23] Mr Anderson said in his evidence that the food bederage department had
been a poorly performing part of the Casino for sotime in turns of turnover,
revenue and quality. He said that the succesgipliGant to the new food and
beverage manager position would be required toeaehia turnaround in the

department.

[24] Mr McIntyre commenced his role in June 2009 as Feod Beverage

Manager with considerable experience in the food laeverage industry. He gave
evidence that he identified that the managementtstre was very different at the
Casino to any other structure that he had workedeuuonr was aware of previously.
He said that the shift managers were running thfe thley were on and dealing with
matters as they came up. He described itleey@ and nowole with the longer term

focus missing. He said that he worked with Mr Arsd& and Mr Lattimer to develop

a new structure and consult with staff about it.

[25] Mr Mcintyre said that what he recommended in theppsed new structure

was the creation of new management roles with dvesponsibility for a particular

outlet and a more strategic focus on budgeting deeloping systems to meet the
needs of the individual outlet rather than just lenpenting them. He proposed that
the duty roster would be better covered by havivegdarly part of the day covered by
him and the food and beverage co-ordinator withaternoon and evening covered
by the newly created assistant food and beveragegea position with the two new

night managers covering through the night and eadyning.

[26] The new roles were Assistant Food and Beverage dfaindight Manager
(two positions), Grand Café Manager, Bar Manageat @allery Manager. There

were more roles created than incumbents in the Blaihager roles.

[27] | am satisfied from the evidence that, given thegmmance of the food and

beverage department, the reasoning behind a rediéts management structure was
sound. | accept Mr Cooper’s submission that agausation in itself does not lead
to a superfluous position and/or a conclusion thatedundancy is genuine —
McCulloch v. New Zealand Fire Services Commisgl®@98] 2 ERNZ.
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Was Ms Cooper dismissed from her employment or dighe resign and if she was
dismissed then when did that occur?

[28] Counsel accept that it is for the employer to man#g own business
including, for genuine reasons, whether an emplsieuld be made redundanGN
Hale & Son Ltd v. Wellington VTC Caretakers ETC W@.990) ERNZ SelCas 843.

[29] Ms Cooper was party to an individual employmentagrent with the Casino
dated October 2007 that she entered into when st appointed to the role of
Service Shift Manager. Aside from an employeequion clause in the event of the
business being sold or contracted out in clausé, 1tRe only other reference to

redundancy was in clause 12.7 and provided:

In the event of the Employee’s position becomirdumdant to the
needs of the Employer, this Agreement is able teitmeinated by the
provision with not less than four weeks notice ay p lieu thereof.
The Employee shall not be entitled to additionahpensation of any
kind.

[30] There is within the individual employment agreemeambd contractual

obligation on the Casino to redeploy.

[31] Ms Shaw in her submissions quite properly accefitatithere may have been
in relation to Ms Cooper’s position a redundandyation, however, did not accept
that Ms Cooper’s position was terminated during parental leave but after her
parental leave had finished and therefore submitieel was not entitled to the
protections under the Parental Leave Act.

[32] | find that Ms Cooper was entitled to the protectiaunder the Parental Leave
Act during her parental leave. The Casino hadedutind obligations under that Act
in the way that it dealt with Ms Cooper when it artdok its restructuring. A
parental leave complaint had been raised spedyifiabout the restructuring in
October 2009.

[33] Section 41 of the Parental Leave Act provides asyrgtion that the

employee’s position can be kept open until the einthe employee’s parental leave
unless the employer proves that it cannot be kegenobecause it is either not
reasonably practicable due to the key position pieclior because of the occurrence
of a redundancy situation. The position Ms Codped at the commencement of her

parental leave was not kept open for her untiltihe of her parental leave.
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[34] Ms Cooper never received a declaration from thern@a$at her position was
redundant to the needs of the Casino or indeea¢eotiThe Casino maintains that
what actually occurred was that she simply faitedeturn after her parental leave and

resigned.

[35] | do not accept that. The Casino embarked on &ucdsring that
disestablished Ms Cooper’s position and other shédhagers’ positions in late 2009.
The Casino did not accept that the new positions Cldigper applied for
unsuccessfully were substantially similar to thaippon Ms Cooper held previously.
On 1 September 2009 the Casino offered Ms Coopaaleployment option to a lower
level position to that held by her at the time loé tommencement of her parental
leave. As it was a different and not substantigiiyilar position to her previous
position, she was entitled to, and did, decling gwsition formally by her counsel’s
letter dated January 2010. The fact that salarg t@abe maintained at her pre-

parental leave level for a period of six monthssdeet change that conclusion.

[36] From that point on, although clear to both partiest Ms Cooper’s position
before parental leave was not there for her tormeto, the relationship remained on
foot to the extent that Ms Cooper stayed on paree@mve after January 2010.
Mediation was attempted in April 2010 but failedresolve the issues between the
parties. Although | suspect the answer was alreasty clear to the Casino, the
Human Resources Advisor, Angela Townrow, conscafuie impending end of the
parental leave wrote to Ms Cooper in a letter deB8dApril 2010 asking her to
confirm one way or the other whether she would pictiee same supervisor position
previously offered and rejected after her parelei@e ended. For completeness the
letter was apparently sent to the wrong addressilsmot directly expressed, the
letter confirmed Ms Cooper’s previous position wbulot be available for her to
return to and neither would one at a similar levi#l.other words unless Ms Cooper
was contractually obliged to accept the Supervmition, and | have already found
she was not, or she agreed to accept the Supeposdion there was no job for her at
the Casino. The relationship would therefore baraend for reason of the Casino’s

position that her role was redundant.

[37] Mr Slevin responded on Ms Cooper’s behalf by lettated 13 May 2010
before the end of the parental leave, advisingrailjat Ms Cooper’s position was that

she did not want the supervisor’s role. At thainpd find that there was an actual
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dismissal before the end of the parental leaverédundancy. | do not therefore
accept Ms Shaw’s argument that the fact that ttterlevritten by Ms Townrow in
consultation with Mr Lattimer to Mr Slevin on 18 M2010 acknowledging his letter
and advising, amongst other thinghjs confirms we have now taken action to
terminate Tanya’s employment with her non retuonfrparental leave and process
your advice technically as a resignatioreans that Ms Cooper was dismissed outside
of the period of parental leave.

[38] In conclusion I find that Ms Cooper was dismissexht her employment with

the Casino before the end of her parental leavesfmson of redundancy.
Was Ms Cooper’s position genuinely redundant to th@eeds of the Casino?

[39] Ms Cooper says that all the new outlet managestblat she applied for, with
the exception of the Assistant Food and Beverageagker that she accepted was at a
higher level, were substantially similar to theerahe was undertaking before her
parental leave. She described the Gallery Manameras the closest to the role she
had been performing, although would have acceptgadathe outlet manager roles at

the same level that she had previously worked at.

[40] | accept that although in the position descript®imft Manager was used in a

generic sense, Ms Cooper in effect managed the@alltlet.

[41] The Casino does not accept that the roles weretanitadly similar to that

which Ms Cooper was performing.

[42] | have had regard to the principle in the Employm€ourt judgment of
McCulloch v. New Zealand Fire Servid998] 3 ERNZ 378 at p.392 —

That the issue whether the job is the same withhange of
focus/emphasis or a different position is a questibfact and degree
determined exclusively and conclusively by theesndd.

[43] | have also had regard @arter Holt Harvey Ltd v. Wallif1998] 3 ERNZ 984
at p.995 where it was held that the test to beiegpph determining whether two
positions were substantially similar was an obyectone. It was necessary to ask
whether a reasonable person would consider therbeta sufficient difference
between the two positions to break the continuitgraployment having regard to the

characteristic of both the positions and the emgdoy
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[44] | focus my objective analysis on a comparison betwthe Shift Manager role
and the Gallery Manager role. In doing so, theid mbt appear to me to be
significant differences between most of the positiescriptions for the other roles

and that of the Gallery Manager role.

[45] The position description for Shift Managers and plosition for the Gallery

Manager provided the following objectives:

To provide support to all food and beverage emmeye=nsure
consistency across the food and beverage outlelsdapartmental
integration. Ensure “across the floor” delivery ekcellent service
and consistent and seamless management of the tigmera Shift
Manager .

The Gallery Manager is responsible for ensuring imasn customer
service and satisfaction, by organising with andotlgh the Food
and Beverage (F&B) Manager, Assistant F&B Manager] Gallery
Supervisors and Team Leaders, focusing on the stensiproduction
of quality food and high standards of service.cdmjunction with the
F&B Manager and/or Assistant F&B Manager, coordieaand
oversee the needs of the Gallery operations within Food and
Beverage (F&B) Department and monitor the salesfaafd and
beverage items Gallery Manager.

[46] | do not find the position objectives to be sigraintly different. Ms Cooper

was still required to report to the Food and Beger®lanager and she confirmed in
her evidence that she would have the same dirgarteein the Gallery Manager
position being supervisors and team leaders anddhe number of indirect reports

as with her Shift Manager role.

[47] The key tasks in specific accountabilities in thasipon for Shift Manager

were as follows:

. Assist the Food and Beverage Services Managematbtle department

in delivery of its strategies.

. Manage and co-ordinate the smooth running of thedFend Beverage

front of house operation.

. Assist the Food and Beverage Services Manageeidekelopment and

performance evaluation for the Food and Beveragm te
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Financial responsibility including maintaining ckecto minimise
wastage, breakage and damage to equipment and isgotk ensuring
cashiering discrepancies are fully investigated rapdrted and ensuring

wage costs are kept within budgetary requiremeradl ames.

Contribute to the productivity and harmony of tleewd and beverage

service teams.

Ensure ongoing professional development.

Carry out other tasks and duties as and when regjuir

Ms Cooper elaborated on some of the matters fochwvbine was responsible in

her written statement of evidence in para.7 agvt

[49]

measures that, objectively assessed, were sulahansimilar to the areas of
accountability under the Shift Manager role. Thegre providing leadership to the
food and beverage department, exceeding customgrectations, financial

stewardship and profitability, learning and devehgmt of food and beverage staff

overseeing Food and Beverage staff performanckiding
co-ordinating staff meetings, addressing and raagless
serious disciplinary issues with human resourcesvall as
general appraisals and pay reviews, reward proceduand
recruitment;

covering the Duty Manager role when necessary;

developing and implementing ideas to increasemae and
decrease costs;

ensuring wage costs were kept within budgetesyraints;
ensuring the accuracy of the cashiers and prodrgers;
making recommendations and proposals after airadythe
Gallery’s costs and returns, which led to a charigeits

operating hours to improve performance; and

management of the Gallery which included margdime
service staff and supervising the kitchen.

The Gallery Manager’'s position set out accountaédi and performance

and relationship management.
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[50] Mr Lattimer did not dispute that his understandaiigls Cooper’s role was as
she had outlined it in para.7 of her evidence. akleepted in a comparison of the old
and new positions that the basic objectives ofptbs&tions were the same in terms of
outlet performance. He said, though, that theativjes with the Shift Manager role
were lessened by the requirement for covering goergdary duty manager role that
led to the manager often being pulled away fromabiet and therefore not able to
spend as much time on the leadership, financialag@ment and planning and

development of the outlets.

[51] A comparison of the two positions shows the key pet@ncies are different.

For example, the Shift Manager role requires aqrevgith 1 to 3 years experience in
food and beverage and a minimum of one year’'s &pe managing people. The
Gallery Manager position required at least two gessound results proven experience
in a senior restaurant manager position in a food lbeverage environment and

tertiary qualification.

[52] The other competencies were set out, | accept,hen Gallery position
description in a more comprehensive way than inShét Manager role. In that
respect, though, Ms Cooper was required to comptete Casino’s leadership
programme in 2008. This programme that took plaeer a full year included a
number of modules such as leadership, financial ag@ment and coaching and
mentoring and conflict management, which would sézgover most if not all of the
competencies that were set out in the position rggsmn for Gallery Manager.
Objectively assessed, as it was a requirement ®oCbhbbper to undertake the training
following her appointment to the Shift Manager ratemust have been recognised

that these types of competencies were also requnréxt role.

[53] There was some dispute about the level of remupardor the Gallery
position apparent from final submissions. | hageorded in my notes of evidence
that Mr Lattimer in his evidence in answer to a siiom from the Authority, gave
what he described as thwtional rate for a Gallery manager is $53,000 He
indicated, though, that this was the rate for samdglemployed in that position at a
fully competent level. He accepted that this was the rate that, had Ms Cooper
been successful in her application, she would Im@eessarily been paid. It was clear
that remuneration for the position would have regpiito be negotiated after

successful appointment.
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[54] Mr Cooper in his submissions referred to the baailary for the new outlet
positions of $42,000. He appears to have takenfitpiire from document 11 of the
applicant’s bundle that lists a number of job &tk the Casino including Food and
Beverage Outlet Managers. Alongside each job igleprinted, amongst other

information, a basic salary for the position.

[55] Mr Lattimer who had previous experience in Hay ea#bns, said that he
completed a Hay evaluation of the Shift Manageesah or about August 2009,
which appears to be the month in which documentdd prepared. | think it is more
likely document 11 refers to the position of SiNfanager even though it describes
the positions as Food and Beverage Outlet Managétad the document been
referring to the new outlet roles then it would @éawore likely included the new

position of Assistant Food and Beverage Manager.

[56] Mr Mcintyre’s written evidence in paragraph 30 go®d that one of the other
Shift Managers who was appointed to one of the Nayiht Manager roles received,
for a period of six months, the same remuneratian he had received in the role of
Shift Manager. Even if that new position could \newed, although on the same
level, as a different role to that of Gallery Maaagosition it does suggest that the

new positions did not all, at least initially attta higher remuneration level.

[57] One of the key differences between the roles, Mtirbar said, was that the
new roles were bigger jobs in terms of know-howphtem solving and

accountability. Mr Lattimer said that he asked Hayassist him with evaluation of
the new positions because he considered them bigtgesr that would attract a higher
salary. Mr Lattimer had, as previously explaineshdertaken a Hay evaluation
himself of the Shift Manager position. He scordwhtt position approximately

280 Hay points and Hay gave the new position oféBaManager 344 points.

[58] The evaluation for the Gallery management posibgrHay reflected that it
took into account the following attributes of thesgion:

. Responsible for operational delivery for the Gallerestaurant,

responsible for all outlet staff.

. Accountable for roster maintenance in conjunctiathwhe Assistant
F&B Manager and Rostering Administrator (HR).
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. Operating to clear targets under direction fromR&&8 Manager.

[59] Although worded slightly differently and more gealér in the Shift
Manager’s position description, those responsieditor attributes were required for
both positions. As Shift Manager Ms Cooper haguaesibility for managing the
employees’ roster and there were clear targetsheeae under both job descriptions.
As already set out, the operational delivery arsphoesibility for all outlet staff was a
requirement in both positions. The Hay sizing doeispersuade me that the positions

are substantially different positions.

[60] There was a change in focus in the Gallery Managler because the Duty
Manager duties performed as part of the Shift Managle were to be, if not
removed altogether, mostly reassigned to othepetiorm. | note that the position
description of Gallery Manager still had alongsithe leadership requirement a
performance measure to undertake Duty Manager dwge and when required.
Reassignment of the Duty Manager duties would enaihk Gallery Manager to
concentrate more or less solely on the outlet sheeavas responsible for. | had had
particular regard to the evidence of John Ulutaw wias a Shift Manager before he
was reappointed to the new Night Manager role. edigence is that the roles in the

new structure are different although he did actegitthere are similarities as well.

[61] Mr Ulutau said in his evidence that there was asmmmrable amount of
pressure in the Shift Manager roles and becauseatfand the workload, he could
not effectively do the tasks. He said that thes mele gives him an opportunity to
concentrate and focus whereas before he had taheirtwo roles with his own
department and the Duty Manager duties. In answveuestions he said he is now
required to run the Department as a manager assedpo half heartedly doing two

jobs at once. He accepted to a certain extenthieatew roles are smaller.

[62] The position description for Shift Managers did poovide that they were
also Duty Managers. There was a reassignmenedDthy Manager duties that Shift
Managers were previously required to undertakeaccept as Ms Cooper said in her
evidence her main focus as Shift Manager was thiei@autlet previously known as
Caesers. If something occurred when she was dnishanother outlet she looked
after it [the Duty Manager duty] and then returtedlhe Gallery. Ms Cooper said
that she had had discussions with the previous FowbBeverage Manager about

spending more time in The Gallery. | am satistfieat those additional duties did
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cause some issues for Shift Managers because they dierted away from their
outlets but I am not satisfied that the removahein broke the essential continuity of
employment. | do not see the reassignment of tdasies as being a neat splitting of
a role in two, as Ms Shaw submitted was the caghanAuthority determination of
Secretary of Justice v. GibboMgA96/08, Member Wood where it was held the
positions were not substantially similar. | firldht case is distinguishable from the

matter before me.

[63] Ms Shaw placed emphasis on the fact that neithelCMger nor anyone
affected by the restructuring advised the Casirab they regarded the new roles as
substantially similar to what they were undertakidgring the restructuring.
Ms Cooper was only given copies of the job desiomdt at the meeting on 31 July
2010 for the first time and said that when she tbad in some detail at a later time,
she considered that the roles were substantiaiylesi to what she had been doing.
She said that she did not wantrtake wavest the time of the restructuring and
appointment processin her evidence Ms Cooper said that she felt & did say
anything that was not positive she would not getjti andshe didn’t show how she
was feeling inside about the situationMs Cooper was not advised to have a
representative or support person with her. Aftevas clear that Ms Cooper had not
been appointed to a new position her solicitore@isith the Casino the positions

were substantially similar. Little weight | finéue be placed on that matter.

[64] | have also taken into account what happened wighother Shift Managers.

One of the four Shift Managers advised Mr Mcintynat she did not wish to apply
for any of the new roles. However, the other twoftSManagers applied for the

positions as did Ms Cooper. There was one interVield for the roles regardless of
the number applied for. Although one of the otl&hift Managers had been
unsuccessful in his applications for the Bar Mamaged Assistant Food and
Beverage position, he was offered the Night Managler so was therefore appointed

to a role at the same level as new outlet manages.r

[65] The person appointed to the Gallery management Asiea had held a role
previously as a Duty Manager at the Casino. Mrriigke agreed under questioning
her position was lower than, or not at the level @fShift Manager position as
previously held by Ms Cooper. Mr Mcintyre descdhide difference between Anna

and Ms Cooper that Anna had the ability to cleartyculate the issues and problems
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within the food and beverage department, had swistand a clear passion and drive
to implement the required changes. In comparidum,said that Ms Cooper’s
interview was comparatively poor and that she lddke passion for change and her

answers were often vague and unclear.

[66] Although Mr Mcintyre suggests that as a resulthd interview he was left
with the impression that Ms Cooper would be reglui@ obtain further skills, there
was no opportunity for her to be appraised of firadr to the interview process or
before appointment decisions were made. | do firad given the person who was
appointed to the Gallery Manager position was ndha level Ms Cooper was at in
the Casino supports that there was not a suffictkfietrence between the Shift
Manager and Gallery Manager positions to breakcthainuity of employment in
regard to the characteristic of both the positiand Ms Cooper.

[67] Standing back and objectively comparing the twoesplthey are both
management roles at the same level, managing the satlet. Both roles reported to
the Food and Beverage Manager. Both had simil@actiand indirect reports and
similar objectives, accountabilities and performeameeasures. The new role was
more focused but | find that much of Ms Cooper'svious role as Shift Manager
continued to exist and that compared to the Gallgignager role, a objective
comparison show that whilst the roles were not tidah they were substantially

similar. 1 am not satisfied that the redundanbgréfore, was genuine.

[68] Where an employee on parental leave is dismisbetg tare special defences
available to an employer in s.51 of the ParentavieeAct. Section 51(b) provides
that one of the defences is

That the employer terminated the employee’s emm@oyom account
of a redundancy situation of such nature that theas no prospect of
the employer being able to appoint the employes position which

was vacant and which was substantially similarte position held

by the employee at the beginning of the employee&ntal leave.

[69] That provision was considered in the Employmentr€CoulLewis v. Greene

[2004] 2 ERNZ. In that case there was referencénéoparental leave legislation
imposing a higher standard on a employee in a parlave redundancy case than in
a non parental leave case, and special referentigettanguage in s.51(b) and the

wordsno prospect in relation to a sufficiently similaongption
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[70] In this case, as ihewis v. Greenthere are three elements to be considered.
The first is whether there was a vacant posititbis clear in this case that there was a
vacant position. | have found that the positionsvgbstantially similar to the

position held by Ms Cooper at the beginning of pemental leave.

[71] The final matter I must consider is whether theraswno prospect of
Ms Cooper being appointed to the position of GglManager. Ms Cooper had held
her previous management position for 18 months giagahe Gallery outlet. Prior
to this she had acted in an acting managementaralesupervisor team leader type
role and had undertaken the Casino’s extensivaimigiiprogramme. There was
nothing to support that she was other than welamggd at the Casino. She had
progressively advanced since first being employethb Casino.

[72] | am not satisfied that there was no prospect ofQdsper being able to be
appointed to the position. If there were somelskihat the Casino thought
Ms Cooper required as a result of the change indothen she had certainly risen to
the occasion previously and undertaken any traiaimd)there was no reason to think
that she would not be able to do so on this ocoasibfind that there was a real
prospect that Ms Cooper could have been appoimedheé position of Gallery
Manager or indeed any of the other positions dtléveel.

[73] In conclusion the Casino has not satisfied me @&sriéquired to do so under
s. 51(b) of the Parental Leave Act that there wabheaCasino a redundancy situation
of such nature that there was no prospect Ms Caspsmot able to be appointed to a
vacant and substantially similar position followitlte restructure at the end of her
parental leave. There is therefore a breach diisand s. 49 of the Parental Leave
Act.

Was the procedure fair and reasonable and in accoahce with the statutory
obligations of good faith and the obligations, dugs and rights under the
Parental Leave Act?

[74] The first notification of the restructuring tds Cooper was that email dated
Thursday 23 July 2009 from Mr Mcintyre. The propdéntended new Food and
Beverage structure diagram was attached to thel dmiathe job descriptions were
not at that time available. Final comment and gspgcific thoughts were asked for
ideally by the end of the weekend and Ms Cooper wsaked to meet with

Mr Mcintyre or send an email as soon as possiMe. Cooper did not see the email
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or meet with Mr Mcintyre until after the time foesponding had ended and the
positions had been advertised. Emails supporttiie@anew outlet position had also
been entered on the Casino payroll system by 302009. Both Mr Mcintyre and
Mr Lattimer said that notwithstanding this nothiwgs set in concrete at that time and
the process could have been put on hold. | fimigh that matters were advanced
sufficiently by the time Ms Cooper met with Mr M¢yme and that it was unlikely

consultation was able to be meaningful.

[75] The process adopted by the Casino was inadegun unfair for a vulnerable
employee such as Ms Cooper on parental leave. ddp& was not only away from
the workplace during the restructuring but therd haen a new Food and Beverage
Manager appointed who she had never met and hadwset had an opportunity to
watch her work at the Casino and form views on diglity. For example the last
sentence in the email on 23 July 2009 could noeHaeen referring to Ms Cooper

when she had been absent from the workplace sipae2009:

I hope you will see the logic of opening up thesstpn and asking
you to compete for these roles. You are all exoetd have the
inside running in terms of knowledge of our business but | am
wanting a commitment and passion for these rolad, reo illusions
that the present standards are going to meet thedwexpectations.

| am also very aware of what has been asked ofegpecially over
the last 5 months and Brett and | are both graté&ulthe way many

of you have stood up to this challenge.

Objectively assessed it is very likely in my viealthough | accept not intentional,
Ms Cooper’'s absence from the workplace when Mr Mecéh commenced counted
against her in the appointment and selection peocdhat there was a risk of this |
find occurred to Ms Cooper because at her meetitigMr Mcintyre on 31 July 2009

she asked him this question and he reassured aehd#n being on parental leave

would not count against her.

[76] | find that the notification of the restructog was inadequate. A fair process
would have involved telephone calls to make sureQdsper was aware of the
proposed restructure at the same time as otherogegd. Fairness required advance
warning by way of a telephone call that an emai$ @whout to be sent and needed to
be looked at and an invitation given to bring arespntative with her to the meeting.
This would have given Ms Cooper adequate time tocbmesulted and to give
feedback. | do not find it was reasonable for @asino to rely on information in its
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internal kiosk email system being read by Ms Coopkilst she was parental leave.
Consultation with Ms Cooper consisted of an infdrrdesscussion about the new
positions and provision of the job descriptions.dd not find there was proper
consultation about whether the positions were whffe positions and/or any skill

issues.

[77] 1find in conclusion that the procedure adapby the Casino was inadequate

and therefore unfair.
Determination

[78] I have found that Ms Cooper’s employment witie Casino was terminated by
reason of redundancy. | am not satisfied thatéldeindancy was genuine and | was
not satisfied that there was no prospect of Ms €odyeing appointed to a position
that was substantially similar to the position hélgd her at the beginning of her

parental leave. The process adopted by the Casis@lso unfair.

[79] | find that the Parental Leave complaint isdaaout under s.56 (b) of the
Parental Leave and Employment Protection Act 1987.

Remedies

[B0] Section 65 of the Parental Leave Act proviflasremedies in the case of a
breach of any provisions of the Act including reumdement of lost wages and

compensation.

Lost Wages

[81] Ms Cooper gave evidence that she attemptdihtbother employment from
October 2009 and she claims lost wages from whenwsts originally prepared to
return to work on 14 September 2009 until the ddt¢he Authority investigation
meeting on 15 December 2010 or alternatively froménd of her parental leave on
16 May 2010 to 15 December 2010. She was | arsfigatiattempting to mitigate her

loss and was successful in obtaining a positio@®dune 2010.

[82] Ms Shaw submits that Ms Cooper would not hswiered any loss if she had

accepted the redeployment opportunity because slddvinave continued to be paid
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her previous salary for six months. The redeplaymaption was to a lower level
position in circumstances where | have not foungeauine redundancy. It would
have had her working with those she had previomgpaged and in some cases been
involved with in minor disciplinary matters. | anot satisfied that by not accepting

that role Ms Cooper failed to mitigate her losshia circumstances.

[83] I accept that lost wages should be calculdtech the end of parental leave
when Ms Cooper was to have returned to work. Algioshe was willing to return

earlier there was no request as such under thetehtecave Act. | accept between
16 May 2010 and the date of the investigation meei$ a reasonable period over
which to assess loss.

[84] Ms Shaw submits that there was no evidencergigbout the subsequent
earnings and the only reference was in final subimms. Mr Cooper did provide the

level of earnings at $15,558.46 in final submissiohe most sensible way forward

is for Ms Shaw to be provided with confirmatione&rnings for Ms Cooper over the

relevant period by way of a certificate from InlaRdvenue. Earnings are then to be
deducted from the lost wages for the period setabove. If the parties cannot agree
on the amount of lost wages leave is reservechiEmtto return to the Authority.

Compensation

[85] Ms Cooper’'s mother Barbara provided a statdrtteat was not challenged and
no appearance by her was required at the investigateeting in support of this
claim. Ms Cooper and her mother at that time livedhe same house. Barbara
Cooper said in her statement that her daughtembecdressed and saddened about
the changes at the Casino and her daughter cneonder of times with the worry.
She said that Ms Cooper was excited about her it the Casino and had every
intention of resuming her career after parentaldeaMs Cooper herself spoke at
length about the difficult birth she had had neitagsg two weeks in hospital and the
humiliation and stress about whether she would lzajab as well as looking after a
baby. She felt that being offered a demotion whtaak mark on her name and that
she had put so much effort into her position befibve parental leave. She also
expressed disappointment and distress at what aslieas delays by the Casino in

resolving her concerns.
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[86] Ms Cooper is | find entitled to compensatian the humiliation and distress
suffered and caused by a redundancy that was noirge

[87] In all the circumstance | am of the view thert appropriate amount for

compensation is $12,000 without deduction anddrsier.
Costs
[88] Ireserve the issue of costs. The applicastimtil 17 February 2012 to lodge

and serves submissions as to costs and the respdrateuntil 9 March to lodge and

serve submissions in reply.

Helen Doyle
Member of the Employment Relations Authority



