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DETERMINATION OF THE AUTHORITY

[1] Ms Connolly, in a statement of problem lodged wilie Authority on 23 May 2005, alleges
she was unjustifiably dismissed by the respondeBhe seeks reimbursement of unpaid wages,
compensation for hurt and humiliation in the sum$80D00, a penalty for an alleged breach of
section 130 of the Employment Relations Act 2000 ewsts.

[2] In a statement in reply lodged with the Authority 1© October 2005 (some four months late)
the respondent lodged a statement in reply defgnitsmposition in respect of the applicant’s claim.
While not specifically rejecting the claim made the applicant, it is nonetheless clear that the
company’s directors were opposing Ms Connolly’snala

A brief history

[3] Ms Connolly says she began her employment withréspondent as a part time marketing
assistant in the week before Christmas 2004. &ke that she first applied for the position in
October 2004 but was unsuccessful however, she teleaphoned and offered the position in
December that year. Ms Connolly says that in tist interview she wasn’t asked to fill out any
position application and that while she cannot mafper any specific questions is confident that she
told the respondent that she did not have a driveeace. She says she didvise_herthat | was
going down south but | did not tell her that | wdiszing myself From this it is clear that Ms Robin
Eden, a director, conducted the interview withdpglicant.

[4] The applicant began full time employment on 17 3an2005. The individual employment
agreement signed by the parties clearly includ#ésreée month probationary clause. The annual
salary stated in the agreement is $22,800 per amgnoss.

[5] The respondent quickly became dissatisfied with d@pplicant’s performance. The issues
were her lack of a full drivers licence, her quietposition and telephone manner and her limited
knowledge of office procedures, but in particular tommunicative and intellectual skills were not
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suitable for the position for which she was employ&his statement is prefaced by assessment
based upon the background of some 70 years combxpetience of the directars

[6] In short, the directors say they needed to readtklyu to the applicant's perceived
shortcomings and terminated her employment thregs dather than three months into the
contracted probationary period. Further, the dinescsay that their requirement of the applicant to
improve her performance was discussed with the gyl daily.

[7] The applicant says she was denied the opportumityprove because she was not told of her
shortcomings apart from her quiet telephone manaed, was taken by surprise when she was
dismissed without being put on notice that her eyplent was at risk.

[8] The respondent says the applicant had recesigrdficant coachingrom Ms Eden and that
Ms Connolly had not responded to that coachingat,Tim addition to Ms Connolly not holding a
full drivers licence, led to the dismissal.

[9] The respondent says that the applicant misrepreddmrself to the respondent in that she
claimed to have a full driving licence.

The employment agreement

[10] The company’s employment agreement describes tipdicapt's position asmarketing
assistant/personal assistant/office managed ageporting to Robin Eden/Noel Daniel directors

[11] The agreement states that a three month probagigmeniod for the marketing assistant
position applied. The agreement is signed by Rdten, director/sales manager and by Lisa
Connolly, the applicant. In short, the agreememd$ both parties.

Theissues
[12] The Authority is tasked with resolving the followjimssues:

*  Was the employer entitled to find the applicangsfprmance so irremediable after three
days that it was entitled to dismiss her undetéhes of the signed agreement; and

*  What steps were taken by the respondent to renteslypérceived deficiencies in the
applicant’s performance; and

» Did the applicant misrepresent her qualificatioims particular her driving licence, in
order to secure her position with the respondent; a

* Is the respondent entitled to void the agreemerdeurthe Contractual Remedies
Act 1979; and

*  What if any remedies are due to the applicant.
Theinvestigation meeting

[13] The Authority heard from the applicant herself dr@in a supporting witness, Ms Rachel
Winter, who had worked for the respondent for tweeks leading up to Christmas.

[14] For the respondent the Authority heard from Mr @aniThere was no evidence submitted in
any form by Ms Eden, Mr Daniel’s fellow director.



Analysis and discussion

[15] The basis of resolution of this matter lies initialvith the signed employment agreement.
Essentially, the respondent offered employment yowung woman whom it had employed briefly
on a casual basis for about a week before Christ?®d8gl. The respondent then offered her
permanent employment subject to a three month iostzay period at an annual salary of $22,800
gross per annum.

[16] Three days into the permanent employment the erapldgrough Ms Eden terminated
Ms Connolly’s employment on the ground of the céyaaf the applicant to meet the expectations
of the respondent. The individual agreement ai@e@6 clearly states that the employee is euqtitle
to appoint another person or an organisation to act their authorised representative in
employment matters It appears that Ms Connolly was not given th@asfunity to invoke this
entitlement before being dismissed on 20 Januabp.20

[17] There is an exceptionally unusual clause in theegent at section 20. It statesur weeks
notice of termination shall be given by either pagikcept in the case of a probationary employee
when one hour’s notice shall be given.

[18] This is at variance with the established princifflat a probationary employee is in fact a
permanenemployee except that he or she needs to be cadirmthe position. A notice period of
one hour is the standard and accepted notice ¢asaal worker, that is, an employee employed on
anas and when requirebasis.

[19] A difficulty the Authority faces in this case isaththe primary interface Ms Connolly had in
respect to her employment was not with Mr Danidl with Ms Eden. As observed above, the
Authority heard nothing from her, even affidavitidance. As a result, the Authority has largely
hearsay evidence provided through Mr Daniel andh wespect to him, such evidence carries little
weight.

[20] | have studied the respective submissions of Mn&and Mr Thompson. In brief, | do not
accept the respondent’s submission thdidtindeed perform an in depénquiry as to their ability
to aid the applican{emphasis is mine). Given the time of three wagk@ays the respondent’s
claim is simply not credible.

[21] A further difficulty facing the Authority in respeof the driving licence issue is that it heard
sworn evidence from the applicant. Ms Connollydgam confident that | advised the respondent
that | did not have my drivers licence. | did asvher that | was going down south but I did nit te
her that | was driving myselfin rebuttal, the Authority has only the deniarfr Mr Daniel, who
was not present at the interview. In the absefheecompleted application form which would likely
determine this issue, the weight of the evidencestmmast with the unchallenged evidence of
Ms Connolly.

The determination

[22] | find the applicant has been unjustifiably dismmddecause the respondent has not acted in a
fair and reasonable manner under the terms of idpeed written agreement in effecting the
dismissal. The dismissal was both substantivety@oncedurally unjustified.

[23] Turning to the issues the Authority needed to deites;

. | find that the respondent was not entitled undier dgreement to find the applicant’s
performance unable to be remedied.
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. | find that the allegedin depth counselling to improve the applicant’s alleged
deficiencies was insufficient to meet the respotiderbligations under the agreement.

. | prefer the sworn evidence of the applicant toltbarsay evidence of the respondent in
respect to the issue of the driving licence andefioee do not accept the contract is
voidable on the basis of misrepresentation.

Remedies

[24] The applicant seeks reimbursement of underpaidysalathe sum of $169.24 gross and of
underpaid holiday pay in the sum $74.45 gross ipliesest on these sums.

[25] Further, Ms Connolly seeks compensation in the sti®8000 for the hurt and humiliation
resulting from her dismissal.

[26] Ms Connolly also asks for reimbursement of $1908sgrfor lost remuneration for the time
between losing her employment with the respondedtfimding another position.

[27] The applicant also seeks a penalty pursuant teoset80 of the Employment Relations Act
2000 in respect of the respondent’s failure to glewage and tie records.

[28] Finally, the applicant seeks costs of $1500 agaswdimitted actual costs of $2624.09
inclusive of GST.

[29] Having considered the evidence and weighed thessksmake the following orders;

. The respondent is to pay the applicant the sun248%9 gross for underpaid salary as
set out in the employment agreement.

. The respondent is to pay the applicant the sum 1808.00 gross being the
remuneration she lost between dismissal and finditegnative employment.

. The respondent is to pay the applicant the sum3608.00 for hurt and humiliation.
For the record, the Authority rejects the respotideciaim of voidable contract and
contributory conduct.

. The claim for a penalty has been seriously consatlar this case given what might be
perceived a reluctance on the part of the respdrtdgirovide records. The respondent
has explained those delays to the Authority’s fatign in this instance however, the
respondent would be wise to adhere in the fututbéaccepted practice of advising the
reasons for delay in meeting statutory requestshattime rather than attempt an
explanation later. The Authority is puzzled howdawnsizing of the company in
1994/1995is relevant to the issue at hand, but nonethelesnes to order a penalty
against the respondent.

Costs

[30] In order to avoid further costs or expensesitber party | make an order for costs in respect
to this determination.

[31] At the investigation meeting which took twodaa half hours the Authority heard from three
witnesses. The issues were not complex howevecep the applicant has incurred additional
costs as a result of the dilatory responses froen dbmpany and the delay in beginning the
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investigation meeting due to Mr Daniel's late aafiv | make an order for costs in favour of the
applicant in the sum of $1250.00.

Paul Montgomery
Member of Employment Relations Authority



