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DETERMINATION OF THE AUTHORITY

Employment relationship problem

Background

1. Glenn Collis was employed as a baker in Reihanafa& business the Havelock Bakery in

Palmerston North.

2. He started work at the bakery on 5 January 2004 .whis paid $11 per hour and required to
work 40 hours per week.

3.  Mr Collis claims he was not given a written empl@mhagreement but Mr Ratima produced

one for the Authority’s investigation.

4.  Not long after starting Mr. Collis suggested to RRatima that a government Job Plus scheme
was available for an employment subsidy. Mr. Ratsubsequently used the scheme for Mr.

Collis and other existing employees.

! Submissions were made at the investigation meetimvever, Mr Andrews considered he needed to ragkether
submission in writing on 11 July 2005. A submissigas received from the respondent on 5 August 20105
Andrews advised on 18 August 2005 he did not inteneply.



Mr Collis’ absence from work

Mr Ratima knew that Mr Collis’ partner, Cheryl Tay] was pregnant. From 10 June 2004
Mr Collis says that he told Mr Ratima that Ms Tayweas having trouble with her pregnancy
and he took some time off work. He says he retlitoewvork on 13 June. However, on 17
June he had to take more time off to assist his.wilvhen Mr Collis did not return to work
Mr Ratima and Ms Gulbransen say they requesteddiget a medical certificate. Mr Collis
and Ms Taylor saw her specialist at PalmerstontiNddspital. Mr Collis obtained a medical
certificate dated 23 June 2004 from MidCentral Hed&hat says Cheryl Taylor would be
discharged on 30 June (produced).

During the Authority’s investigation, Mr Collis ardheryl Taylor told the Authority that an
original certificate existed that was dated 17 J2@@4 but went missing. This was the first
time that this explanation had been provided irs¢heroceedings and that the medical

certificate produced was a replacement.

25 June text message

It is common ground that initially Mr Ratima had dificulty with Mr Collis spending time
with Ms Taylor in the delivery of their child. Hewver, he did become concerned about the
amount of time Mr Collis was taking off work. Onabout 25 June Mr Collis received a text
message from Mr Ratima to return his keys to thebaand says he was told he no longer
had a job. Mr Collis says Mr Ratima had anothdebatarting for whom he needed the keys.
Mr. Ratima denies that he had employed anotherrbakewever he says that he had been
approached by another baker interested in work. Cditis did not keep or save the text

message to support his allegation.

26 June 2004 meeting between Mr Collis and Ms Gualbsen

Mr Collis says that on 26 June 2004 Ms Gulbrangsited him at his home to pick up the

keys. Mr Ratima sat in the vehicle while she aigdithe keys. At the same time, Mr Collis
gave her the 23 June 2004 medical certificate fhichCentral Health, which indicated his

wife was in hospital, and that he needed to be tighwife for the period 17 June to 30 June
2004.

Mr. Ratima says he left it to his partner to talkMr Collis because he was on his cell phone
at the time. Ms Gulbransen could not say why séetwn alone and Mr Ratima stayed in the

car.
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Mr Collis says that Tanya Gulbransen went intotibase and then the two of them went out
to the motor vehicle where the keys were on hisrikey. He says that Ms Gulbransen told
him that another baker had been hired and that && @ longer employed in the bakery.

Mr Collis’ partner, Cheryl Taylor, says that sheedward these comments.

Ms Gulbransen agrees that they had a discussiomh&iuduring the discussion she expressed
her disappointment about the situation, and thatrelquested the keys because Mr Ratima
had another baker who was looking for work and las wmterested to speak to him. Also
during the Authority’s investigation Ms Gulbransggid that their decision to visit Mr Collis
was because of the time he had taken off withontaming them and they thought he could
have abandoned his employment. However upon receithe medical certificate they
decided to wait until July 1 to see what Mr Collisuld do.

1 July 2004 telephone call and Mr Collis’ return tework in July 2004

On 1 July 2004 Ms Gulbransen says she telephonedd\lis, after expecting him to call, and
requested him, to provide another medical certéicaMr Ratima and Ms Gulbransen say that
by this time Mr Collis did not want to work fullie. At some stage after 1 July, Mr Collis
went into the bakery. A second medical certificdted 4 July 2004 materialised for
Mr Collis being unable to attend work because efddmission of his partner to hospital and
her discharge scheduled for 4 July 2004. Thefmate indicated that Mr Collis was not

required to resume work until 21 July.

Mr Collis disputed that Ms Gulbransen telephonead.hiBoth parties, for whatever reason,
are unclear about what dates Mr Collis went intokworlhere is no proper record. Mr Collis
did work at least two days (he says he worked tays) over a two week period, in a part-
time role, making pastry for Mr Ratima. Mr Ratirsays that he offered Mr Collis the
opportunity to make pastry but only because hestetl that Mr Collis did not want to work

full-time hours.

Mr Collis says that he went into work and providied second medical certificate to reiterate
that there was good reason for him not attendintkwecause of the situation involving his
partner and her pregnancy. Mr Ratima says the gakdertificate materialising supports his
evidence that Mr Collis was not dismissed on 26eJ2004. Mr Collis also agreed to work

part time during July.

Mr Collis did not return to the bakery followingenours he worked in July.



The issues in this problem
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There are two underlying issues: was there an emmat agreement and who was the

employer?

The primary issue is whether or not Mr Collis walslton 26 June, by Ms Gulbransen, that he

was no longer employed with the bakery.

Did Mr Collis convey to Mr Ratima that he had desddthat he did not want to work full-

time?

If there was a dismissal, or if Mr Collis reasoryatshme to an understanding that he no longer
had employment at the bakery, then | am requiredctatinise the reasons as to why this
occurred. Finally, if the above situation giveserto a personal grievance, | am required to
consider the remedies available to resolve thesglgms.

Employment agreement

20.

21.

Who

22.

A copy of an employment agreement has been prodiacettie purposes of the Authority’s
investigation. It referred to Reihana Ratima, &islpartner, Tanya Gulbransen, as a party.
Mr. Ratima produced it at the request of the applis representative prior to the Authority’s

investigation.

Reihana Ratima says that he discussed the indivesgloyment agreement with Mr Collis a

little time after he had started work. Mr Collisrdes this. The employment agreement was
not given to Mr Collis to take away for considenatiand signing. Mr Ratima says he kept
the agreement. It is inconclusive that such aremgent was discussed. Mr Collis never
otherwise referred to it or requested an agreemeotnclude that it did not seem important

to either party and they both agreed with this amion. In any event | accept that at the
time Mr Ratima and Ms Gulbransen were strugglinthwie concept and requirements of a

new business. | will comment further on this later
is the employer?

| am satisfied that Glenn Collis’ employer was Reid Ratima trading as Havelock Bakery
(Palmerston North). This is despite the existeotdHavelock Bakery Limited that was
discovered during the investigation meeting. MtifRa was assisted by Tanya Gulbransen
who kept the books. Mr Collis says that he undedtthat Reihana Ratima and Tanya
Gulbransen were the owners but did not understaadstructure of their ownership of the



23.

5
business. The documents produced support himisn &iso, the existence of the company

was only discovered during the Authority’s inveatign meeting.

The reference to the company was never referrea aoy of the papers produced before the
Authority, including the statement in reply (tha&ferred to Reihana Ratima t/a Havelock
Bakery), the wage and time record produced aneéiiq@oyment agreement. Mr Collis never

referred to the company as his employer since & ned disclosed.

What happened at the meeting between Tanya Gulbraes and Mr Collis on 26 June 2004?

24,

25.

26.

27.

On 26 June there was a discussion between Ms @gkamaand Mr Collis at his home. Mr
Ratima remained in the car. Ms Gulbransen weanshspoke with Mr Collis. She requested
the keys. Ms Taylor says that she overheard M&i@osen tell Mr Collis that he wéised
and no longer employed. She conceded in her esgddimat the wordfired” was not
actually used. Neither of them produced sufficiewitience of what was actually said by Ms
Gulbransen, given what she says she said, tosatisfthere was a dismissal. Further, they
each had a different recollection of what Ms Gulisen said. There was no clarity given by
Mr Collis and Ms Taylor about where the commentsenmade; inside or outside the house.
Mr Collis could reasonably have taken the mattemith Mr Ratima sitting in his car if he

had been dismissed.

Ms Taylor also says that Ms Gulbransen said thatrededed the keys for the new baker. |
am satisfied from the evidence that no new bakey adually employed. Mr Ratima says
that he did have another person interested in gmpat as a baker and he wanted to talk to
him. There was no evidence that this person wasaklg employed. The wage and time

records produced make it probable that no new eyeplavas engaged until November 2004.

It is likely Mr Collis’ absence had upset Mr Ratimad Ms Gulbransen. Mr Ratima was
required to do all the work and says that he evae to sleep over at the bakery. The
production of the medical certificate is enoughgtee the benefit to Ms Gulbransen that,
although she was concerned about Mr Collis’ absewnit@out any medical certificate, she
decided to wait until July 1. Also this is likegince no other baker was employed until

November.

Mr Collis says that'l thought Ray had hired another baker” This makes the situation
inconclusive and | accept it more likely that MsliBansen’s and Mr Ratima’s version of the

events is more reliable.
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Furthermore, Mr Ratima said that because he hasenaority in regard to his premises and
because of the length of time that Mr Collis hagrbaway, for his own peace of mind he
needed to take possession of his premise’s keybat & entirely probable and quite
reasonable, given Mr Collis’ absence. | accept &éxplanation. Secondly, it would have
been entirely reasonable for Mr Ratima to give aersition to take on another baker having

regard to Mr Collis’ absence from work.

There is insufficient evidence to make any infeeeticat the reason for the visit was to

dismiss Mr Collis.

Mr Collis returned to work in July

30.

31.

Mr Collis did return to work for at least four heusometime in July to make pastry but
neither party has been able to confirm the dateadbeally worked. The wage and time
record did not include the hours or the datesMvaCollis worked. Initially, the statement in

reply indicated from Mr Ratima that the dates MilliSavorked were 6 and 7 July.

The payment of the wages for these hours has rest beade | discovered. A cheque was
written on 15 August 2004 for $44 for the paymeiio Collis’ hours. He did not pick it up
and it has never been paid. It was not includethefinal payment made for Mr Collis’
wages and holiday pay in August 2004 when Mr Ratima Ms Gulbransen accepted advice
to pay him and that they could not withhold anympants. The explanation for the payment
of Mr Collis’ four hours was that the cheque wagten out in the personal cheque book and
they were waiting on Mr Collis to pick it up. This confirmed with the personal cheque
book being produced and that the cheque beforastdated 14 August 2004 and the next one
after it was dated 6 March 2005. They say thatpdesonal cheque book was very rarely
used and Mr Collis did not request the paymentsTdould explain the payment being
overlooked and not included in the final pay. Tdleeque book seems to support that
explanation but does not adequately explain whgragnal cheque was written for wages and
not properly recorded in the wage and time recdvid.Collis says that he did not demand his
wages as he had closed it off as a loss and thaisitoo insignificant to worry about.

The reasons why Mr Collis did not return to his empoyment

32.

Mr Ratima and Ms Gulbransen accepted that Mr Cglisstner was having difficulties and
problems with her pregnancy. They accepted thatdwdd have needed time off. However,
the amount of time that he took off created a mobfor them in that Mr Ratima was having

to undertake all the work, including having to slewer at the bakery. They required him to
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produce medical certificates about the time thaivae taking off, and by the time Mr Collis
returned to work in July, he did not want to woukl-time, they say. They say that he also
wanted to sell herbal supplements and pipes anddspwre time with his son. Mr Collis
denied this.

| conclude that it is probable that, for whateweason, Mr Collis decided not to return to full-

time employment by deciding to spend time lookiffigrahis partner when he had no leave
due and did not reasonably make contact with Mimkaand Ms Gulbransen. | have already
found that it was unlikely that Ms Gulbransen thlch that there was no longer employment
for him on 26 June given no one else was emplogdtktp, at least one medical certificate
was requested and another one materialised andd\is @turned to work in July and was

involved in pursuing his own business enterpristtthere had been the delivery of a child.

Mr Collis has denied that he was telephoned by Mif@nsen on 1 July to find out what he
was doing and request another medical certificadteshe did not telephone him, given the
time that he was absent without contacting thery thould have been entitled to believe that
he might not return to work. Mr Ratima acceptedt the understood that because of Mr
Collis’s absence Mr Collis could have been disndssBelieving or thinking that is not proof
that it actually happened and in this case Ms Guiben and Mr Ratima were prepared to
wait until 1 July. The balance of probabilitieatiMr Collis did not want to work full time
falls in Mr Ratima’s and Ms Gulbransen’s favour.

Mr Collis requested Mr Ratima and Ms Gulbranseprwvide a letter that he was redundant
to obtain a benefit from WINZ. They refused tottlat because they believed that that was
not truthful. They have been consistent througltloat he did not want to return to work full-

time for whatever reason. | tend to support tlatctusion on balance. This is supported by
Mr Collis’ failure to do all he could to mitigateshloss and contact his employer during his

absence.

Mr Collis had no entitlement to any prolonged perial off work

36.

37.

Mr Collis produced a medical certificate when heswequested on 26 June and the second
medical certificate materialised in July in circuarces that were unclear about Mr Collis’

employment.

Mr Collis provided the second medical certificatat bhe reason for it being provided is
ambiguous: ie Mr Collis produced it to support hlssence for a genuine reason and Ms

Gulbransen says she requested it. Mr Collis relpgs the medical certificate to reiterate his
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absence in the face of losing his job. He had nmadeontact with the bakery before this. |
simply cannot accept that he would have foundffiadilt to contact Mr Ratima. It may have
been difficult contacting Mr Ratima on the teleplapiut not to go into work, since Mr
Ratima was the sole baker and could be locateleabakery. It is not unreasonable to have
expected that Mr Collis could have made some atteémpontact Mr Ratima in person at the

bakery.

It is entirely reasonable for an employer to giemsideration to abandonment to explain an
employee’s absence from work. Mr Ratima and Msb@uisen requested a medical
certificate from Mr Collis and they were entitlenldo so because of his absence. Mr Collis
accepts that he could have done more to keep itaciowith them. It is therefore likely that

after July 1 when they had not heard from him thay considered he was not returning to
work and believed that they could withhold his wagé his balances any argument that Mr
Ratima and Ms Gulbransen dismissed him. Since hiaglynot employed anybody else there
is no explanation for them to deny him work. Indiéleey provided him with part time hours

in July. There is no evidence that they had asriolt motive to cease his employment
because of the cessation of the Job Plus subsiyevidence of the details of the subsidy
and its timing was put before me. The wage ane tietord involving other employees and

their length of service does not assist the applitadevelop this argument.

Credibility

39.

40.

If this matter was to solely turn on credibilithen | have to accept that Mr Ratima and
Ms Gulbransen have been more credible in the ciemsig of their evidence. Both parties
appeared inconsistent on various aspects of theleece. Mr Collis was often confused and
vague about the events, including dates and thecalezkrtificates. For the first time during

the Authority’s investigation, he raised a discrapainvolving the medical certificate dated

23 June and said that this was perhaps a replatdorea certificate that had in fact been
dated 17 June initially. Mr Collis could not prokies claim that Mr Ratima had an ulterior

motive to end his employment under the Job Plugi®@eh

An attempt was also made to suggest that docunmeajshave been tampered with. Mr.
Ratima highlighted a date on the second medicéificate. This proved to simply highlight

a poor photocopy and was consistent with him hgiiting dates on the photocopied wage
and time record to assist. Nothing devious or@eéite could be proved by his action, | hold.
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Other factors include the ambiguity of the seconedital certificate being provided, Mr
Collis’s evidence that h&hought Ray had hired another bakewithout knowing for sure

and the evidence supporting no one else being gmglo

Conclusions

42.

43.

44,

For all the above reasons, | determine that thenclamust be dismissed. | dismiss it

accordingly.

However, | discovered that Mr Collis has not beardfor at least 4 hours work that not even
his own representative seemed to identify. Thiswams to $44. Holiday pay must be added.
He is also owed $2.64 additional. In total he weed $46.64 and | order Reihana Ratima

trading as Havelock Bakery to pay Glen Hollis thensof $46.64.

Finally | need to comment on the penalty soughttler failure of the employer to give an
employment agreement to Mr Collis. Ignorance @& taw and struggling in a business
enterprise is no defence. It is not conclusiva tla Ratima did not have an agreement
available at the time he employed Mr Collis and thkeit was discussed. Mr Ratima seems
to have taken over the business in late 2003 arsdvery inexperienced. Probably it was not
an important issue for either party at the timehave also noted that Mr Ratima is now
familiar with the Department of Labour web site aife employment agreement builder
available on the internet (http://e-lab.dol.govtsezvices/ers/default.asp). In the
circumstances | hold this is not a matter for agtgn And, if it was, it would not have been

payable to Mr Collis, as a matter of public policy.

Costs

45,

Mr Collis has been unsuccessful in his substardigen. The matter of his extra wages and
holiday pay only became apparent during the Autisriinvestigation meeting. That
problem should have been fixed earlier and wouttb@bly not have arisen if it had not been
for the investigation. Indeed Mr Collis had giviemway as a lost cause anyway and had not
requested the payment. Mr Collis’ substantivenaldiad substantial risks although | do
accept it was arguable. Mr Andrews’ preparatioth presentation of written submissions was
an entirely voluntary action after the investigationeeting to represent his client.
Submissions were requested to be presented orallyheat should have reasonably been the
end of the matter in the investigation meeting.y &®tra cost should not therefore be visited
on the respondent for written submissions. Thégsshould incur their own disbursements,

including the applicant’s filing fee.
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46. The respondent was not represented so has nofdanosts. Costs are to lie where they fall.

P R Stapp
Member of Employment Relations Authority



